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9 May 2002
The Secretary

Parliamentary Joint Committee on Corporations 

and Financial Services

Parliament House

Canberra ACT 2600

Dear Sir,

Inquiry into the Corporations Regulations and ASIC policy statements 

made under the Financial Services Reform Act 2001

Thank you for the opportunity to provide a submission in relation to the regulations made under the Financial Services Reform Act 2001 (FSRA) and the ASIC policy statements.

The Financial System Inquiry, the driver for the changes embodied in the FSRA, made recommendations based upon achieving an appropriate balance between competitive outcomes and innovation and financial safety and market integrity. The Explanatory Memorandum to the FSR Bill stated that there was no intention to increase the regulatory burden, but rather to simplify the authorisation process and reduce administrative and compliance costs.

We have set out below some general comments on the Regulations and policy statements together with some comments on matters of particular relevance to ASX.

GENERAL COMMENTS

Consultation
Treasury’s approach to consultation on draft regulations has been comprehensive and constructive.  This has resulted in improvements to draft regulations to ensure both that regulatory objectives are met and business disruption is minimised. Examples of this are:

· Insider Trading - an unforseen consequence of the insider trading provisions located in sections 1043H, 1043I and 1043J would have made a very significant adverse impact on ASX’s equity market, equity options market and on the ASX Futures market.  Under tight timeframes Treasury considered the issue and made changes via regulations to meet industry concerns;

· Client’s Segregated Accounts – amended draft Regulations had the unforseen consequence of requiring ASX participants in the exchange traded option market to satisfy segregated account requirements as opposed to the existing Trust Account arrangements.

· Draft Regulations for product disclosure requirements for derivatives.  ASX identified a number of technical and substantive matters in the Regulations which would have significant impact on ASX derivatives markets and on market participants.  After industry feedback we met with Treasury and discussed the underlying policy objective of the regulations and how the regulations could be revised to address the industry concerns and ensure the ongoing viability of the derivatives market in Australia.

We also wish to commend ASIC on the development of a comprehensive and considered approach to keeping industry informed of developments under the Financial Services Reform Act and of ASIC’s approach to various issues.  ASIC have communicated many important FSRA matters on their website and regularly invited comment on draft Policy Proposal Papers and other guidance papers.

We appreciate the size of the task and complexity of issues that required the consideration of Treasury and ASIC.

The critical importance of industry and public consultation is demonstrated by the potential impact of recent changes to section 707 of the Corporations Act and ASIC’s policy in relation to those changes.  This is discussed later in our submission.

Regulatory Cost/Benefit

It is understandable that the costs of implementation are considerable, given the sweeping nature of the changes introduced by FSRA to all sectors of the industry.  The process of reviewing several hundred pages of regulations and policy proposals to assess the impact and respond to it has been demanding and time consuming.  This will be ongoing and significant during the transition period.

In the case of ASX there are 2 market operator licences, 2 clearing and settlement facility licences and a financial service provider licence to be transitioned.  This involves significant rewriting of 4 rule books to transition in a way which takes advantage of the flexibilities offered by FSRA and to address new requirements under FSRA.  It also requires detailed consideration of the impact of this on ASX participants at a time when they are themselves transitioning under FSRA.
The success of FSRA in meeting its stated intention of not increasing the regulatory costs of the financial services sector and introducing flexibility and simplified administration will to a significant degree depend on the manner in which it is administered.  In particular it will depend on the extent to which the policies applied by ASIC are clearly articulated and achieve a balance between the economic objectives and the consumer protection objectives of the Act.  A facilitative approach will be critical especially during the transition period.

We also note that in some areas Treasury, ASIC, the Reserve Bank, and APRA have different roles to play, and that ACCC issues may also be involved.  Achieving the benefits of FSRA in a manner which avoids unnecessary disruption to ongoing business activities will require detailed and pro-active co-ordination between the different regulators.

Resourcing Critical for ASIC

ASIC has significantly increased areas of regulatory responsibility under FSRA.   We note that the Regulations also permit delegation of powers from the Minister to ASIC in certain circumstances.  Appropriate levels of resourcing will be essential to enable ASIC to meet these challenges especially during the transition period.

Navigating Act & Regulations

We note that the structure of the Act and Regulations at present makes full comprehension of relevant concepts in the Act difficult and may result in users not applying all relevant provisions.  For example it is hard to navigate the regulation regarding insider trading provisions where some significant provisions are made through modification provisions, located in different parts of the Act, as opposed to being included in regulations with other insider trading provisions.  Such a disjointed approach makes full comprehension of provisions in the Act unwieldy.  Perhaps at a later stage of review consideration could be given to including notes to the regulations with relevant cross-references.

POLICY STATEMENTS

ASIC has sensibly approached the release of policy statements by establishing priorities and regularly communicating those priorities and timing of releases of policy proposals for comment.

Clearing & Settlement Facility Operators

One area yet to be addressed which is of particular interest to ASX is that of ASIC’s policy in relation to assessing licensing and ongoing compliance obligations of clearing & settlement facility operators.  While there are only a limited number of CSFs operating in Australia at present, one of the objectives of FSRA is to promote competition in this field and it would be useful for existing and potential operators to understand as early as possible the policies of ASIC, especially if there is to be a differentiated approach to domestic and overseas operators, as contemplated by FSRA.

Market Operators

ASIC has consulted on and released it policy statement in relation to market operators.
ASIC’s approach to compliance assessment and reporting has been to adopt a reasonably flexible approach which permits the market operator a degree of discretion as to how it meets ASIC’s expectations, provided that certain prescribed issues are dealt with.  We believe that this is broadly in line with the flexible regulatory structure proposed by the FSRA and endorsed in the Explanatory Memorandum.

In terms of ASIC’s assessment of an operator’s discharge of its obligations ASIC sets out that material which it proposes to examine.  In relation to the more prescriptive requirements, for example in relation to the requirement to provide an Annual Report under Section 792F or in relation to conflict handling requirements under Section 792A, the Policy Statement identifies in detail the issues to be addressed.  To a large extent a mature market operator such as ASX has already have developed appropriate structures to meet their licence obligations.

The Explanatory Memorandum clarifies that the level of oversight by ASIC of markets would depend upon the track record of supervision of the licensee.  We hope that a mature operator, such as ASX, with a well defined (and well scrutinised) supervisory regime will not be required to incur additional cost to unnecessarily re-engineer existing policies, procedures and structures in order to fit a compliance format.  The Policy Statement, in line with legislative objectives, foreshadows a flexible, responsive and pragmatic approach, which ASX trusts will be borne out in the implementation of these guidelines.

Secondary Sales and Section 707

Finally, we wish to comment in the process of consultation in relation to ASIC Issues Paper: Secondary Sales of Securities that Require Disclosure under s707(3) and (4) (“the Issues Paper”).  Whilst the legislative provisions the subject of this issues Paper are not amendments under FSRA per se, it raises the important issue of the consultative process. The consultative process and ASIC’s adoption of issues raised from this process in our view is imperative to ensure the ongoing objectives of the Financial System Inquiry are met.

The Issues Paper was released for public comment on 21 December 2001, with comments due by 1 February 2002.  The amended legislative provisions and the policy as currently set out by ASIC have significant implications for the Australian capital market.  ASX believes that the response period for the Issues Paper did not allow for adequate consultation and review of the policy, particularly taking into account the intervening holiday period.  ASX is also concerned that the market was not given the opportunity for consultation in relation to the widening of the ambit of the relevant legislative provisions.

ASX has previously stated that while it supports the policy of the anti-avoidance mechanisms, it considers that compliance with the disclosure requirements of the Listing Rules addresses the policy issues underlying the provisions of sections 707(3) and (4) and it is appropriate to grant general relief in such circumstances.  ASX has also indicated its concern that to require additional disclosure of the kind required under section 713 in such circumstances would be costly, inefficient and impractical and will act as a significant disincentive for capital-raising, specifically placements, in the Australian market.

The response by a wide range of market participants to the interim ASIC policy highlights the sensitivities of the Australian capital markets to legislative and policy change and reinforces the need for a transparent and responsive consultative process, consistent with the principles set down by the Financial Systems Inquiry Report.  

ASX considers that the limited nature of the interim exemptive relief places an unreasonable regulatory and cost burden on this sector of the Australian capital market and that Australia’s international competitiveness in capital raising has been reduced, without countervailing investor protection benefits.  Indeed retail investors may be denied the opportunity to participate in capital raisings, which until the amendments have been possible with the increasing use of “jumbo” placements that are accompanied by subsequent pro-rata issues to existing holders.

We note that further consultation is proposed before the term of the interim policy ends.

CONCLUSION

We trust these comments are of benefit and reiterate that Treasury and ASIC have successfully undertaken an enormous task in implementing such a significant piece of legislative reform in a complex area.

Yours sincerely,

Christine Jones
General Counsel and Company Secertary
Australian Stock Exchange Limited
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