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8 May 2002

Mr. David Creed

Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House

Canberra

ACT 2600

Dear Mr. Creed,

Thank you for inviting us to write to you on our continuing concerns with the Financial Services Reform Act.  We made submissions to your Committee last year and the concerns expressed then on the content of the Bill seen to be still with us today.

We have been attempting to obtain references in the Regulations dealing with our concerns, but have not yet received them those references from ASIC.  We have spent some time looking through the Regulations, but have not been able to locate those which concern us.  We were pointed by our contacts in ASIC to their Email address for such queries;  the request for information was acknowledged by a return Email, but as yet no information.

The issues we are concerned with relate to our Members who run small businesses. 
We understand, under the FSR legislation all principal/agent contracts will be cancelled and new Authorized Representative contracts put in their place.  

Treasury says the content of these new contacts are a matter between the adviser and the licensee. However any negotiation on these contracts is one sided.  

It is the Advisers who take the risk of time and capital to acquire and provide ongoing service to our clients. Our clients know us personally;  they have no idea who the dealer is unless we tell the client.

Some areas of importance to the Adviser are

· “Ownership” of clients and of trails commissions. The present commercial value of an agency or part thereof may decrease because this ownership passes to the licensee under the new regime. There are no Adviser compensation provisions.  
Comment: Pauline Vamos of the ASIC has told AFA that under the new legislation the client belongs to the licensee.  They cannot belong to the Adviser if he or she is an Authorized Representative. It is not clear at the moment how the contact between the Licensee and the Authorized Representative can be worded to give the Adviser security over his clientele.  Under the Agent and Brokers Act these clients had a commercial value based on the trail commission they generate.  This valuation is now gone because the Agents and Brokers Act will not be used after 11 March 2004.  We believe that many agencies may well have already lost some of their previous commercial value. We understand that if such commercial loss is due to any Federal Act, such a situation is unconstitutional under Commonwealth law.  This is a simple thing to say, but it has to be proved in a court of law, and such proving usually costs a lot of money.

 I ask you the question, who gains from the Adviser apparent loss?  The Dealers the new owners under the legislation of these assets.  Should Advisers be compensated for the apparent commercial losses?  Where should the compensation come from?  For instance should Dealers be required to buy the asset from the Adviser at the previous commercial rate and lease the clients back to the Adviser at a value of say 20% of the trail commission?

· Present entitlement of trails which effects Alienation of Income and may increase tax liability.  This may change  the practical effect of TR2000/1. 
Comment: What TR2000/1 does in effect is to make trail commission under the Agent and Brokers Act income from property.  The ATO test for such property income is that the asset passes on to the owner’s beneficiary without any ifs and buts. So under the new definitions of  Personal Income under the Alienation of Personal Income legislation, these trails remain in the ATO’s eyes income from property.  However, this definition we believe does not satisfy their requirements under the old Corporation Law or under the new FSR Act now in force. AFA have brought this matter to the attention of ATO and of Treasury. We know that they have been in contact with each other because we put them onto each other.  The contacts were made in December of last year, and since then there has been absolutely no comment.  Under these circumstances, Advisers have every right to believe that there is every chance that their tax liability will increase.  It should be pointed out that if there is an increased tax liability; it was created by the passing of the FSR Act.

· Present and future liability for Capital Gains Tax because of the need of new contracts.  (Treasury made promises in May 2001 but we have seen no further response) 
Comment: Treasury in answer to questions about CGT on the changing of contracts told the AFA that the way this is done is for the legislation to go through, then that is followed up by supplementary legislation to fix the tax problems created by the passed legislation.  The legislation was passed in November, but so far as we know no supplementary legislation has been presented to Parliament. 

· There may be Stamp Duty liability on the new contracts generated by the legislation.  
Comment: Again we have heard nothing about whether this is a problem, and if it is, if it has been fixed.  

· The use of “special licenses” under s.1436 (a) is not clear.  Can these licenses go past 2004?  Can a special license be held and the Adviser also be an Authorized Representative? 
Comment: We understand that the “special licenses” created under s.1436 (a) were put into the Bill after discussions between the Chairman of the Securities and Corporations Joint Parliamentary Committee and the then Minister Hon. Joe Hockey.  In our first discussion with Treasury in Canberra it was said that these licenses could go past 2004 and they could be kept.  A long discussion then took place on what sort of changes could be made with policies under such licenses, and what would need to be written through the new Authorised Representative arrangements.  We even were told that new business would mean a new policy and a new policy would have to be written under the new arrangements. At a meeting with ASIC at the National Convention the question was asked who would be responsible that is liable,  for any changes made in the existing policies within such a “special license”. The next time we saw Treasury the interpretation of s.1436 (a) was far more restricted.  They could not go past 2004, and would need to be turned into an ordinary Licensee. The use of S.1436 (a) licenses is not in any of the four ways ASIC’s Pauline Vamos has suggested are the ways an agent/Proper Authority Holder will secure his/her business when transferring to the new regime.  These recommendations are being positive on the part of ASIC and we recommend that Advisers look at the four ways, they are in the Minutes of the April ASIC/AFA meeting, and get to understand all four thoroughly, before deciding what action an individual Adviser should take.  These Minutes are on the AFA Website.   

· For poor advice ASIC holds the licensee responsible, if proven the licensee will probably sue the Authorized Representative.  The cost of Adviser liability insurance premiums may increase because the Adviser has no right to defense in the first action (by ASIC).  
Comment: During the last month, liability insurance including Professional Indemnity Insurance has rarely left the front page of our national Newspapers. Agency and Proper Authority Agreements require the Adviser to hold P.I. insurance. One of the major changes created in the new legislation is that responsibility for advice rests solely with the licensee or Dealer.  Whilst consumers may be pleased with this change, as it makes suing for poor advice easy and straightforward,  the Dealer is left with the bunny.  We understand that the Dealer will continue to insist that all the Dealer’s Authorized Representatives have P.I. insurance. Now, in most cases of action for poor advice, the Adviser will hold the files which will prove or disprove whether the consumer has received poor advice. But the action will be between the consumer and the Dealer.  So how is the Dealer going to obtain the files so that the action can be defended?  We hear you say, from the Adviser.  The problem with this is that if the Dealer then decides to sue the Adviser for the poor advice, then we wonder, as the files have been handed over by the Adviser to the Dealer, would the P.I. insurance held by the Adviser still cover the Adviser?  We think there is a question mark here. We are receiving reports that not only have premiums skyrocketed,  but in some cases cover cannot be obtained.  The question remains, if the Dealer is responsible for the advice given, then why should the Adviser need to carry P.I. insurance?     

· The privacy legislation is complicating these issues.
Comment:  It would appear that the new legislation in this area is sorting itself out,  however it is not a straightforward issue.   Court cases can change common use radically under any legislation of this kind. 

· Changes in the anti-hawking provisions may curtail  legitimate prospecting methods.  
Comment: We have written to the Minister Senator Campbell on this matter in the last couple of days.    We have said to the Minister that our members need to know exactly what the new provision are regarding anti hawking when compared with the previous regime. The best way of sorting this out is to for the Minister to issue a statement setting out how the new provisions differ from those in force before the new legislation. 
· In regard to Commission Disclosure on risk products, there is no definition of “influence.”  Treasury view seems to be taking the narrow view that all advice given where there are commission payments, is biased and therefore comes under the definition of influence and so must be disclosed.  Some ASIC people take a wider view. 

Comment: In regard to the definition of influence, AFA has been asked by ASIC to send ASIC a submission on our view of “influence”.  We have agreed to do this,  but before we do this we need to find out the Regulations on commission disclosure. We have asked ASIC and they cannot tell us offhand.  So we have emailed their special people asking what seems to us to be a simple question to tell us where we can find the Regulations on Commission Disclosure. Their special people have Emailed back to say that they are busy but our request has been registered, and we will receive an answer in due course. We hope too that the Regulations will shed some light on what is termed “back room” expenses,  and how such expenses are to be dealt with in the commission disclosure area.  There is also an important question not yet answered, that is that if a genuine “influence” for instance a trip overseas was achieved with six months to go, does the Adviser need to continue to disclose commission even if the “influence” has gone because it has been achieved. 

Representatives of the AFA are happy to appear before your Committee if you so require. AFA contact are Michael Murphy (08 8224 0602) and Dugald Mitchell OAM (02 64523424)

Yours sincerely

Joe Nowak

National President     

PAGE  
1
Letter submission to the Parliamentary Joint Committee on Corporations and Financial Services, May 2002


_1005463314.doc

