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3 May 2002

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services
Parliament House

CANBERRA ACT 2600
corporations.joint@aph.gov.au
Dear Secretary

INQUIRY INTO THE REGULATIONS AND ASIC POLICY STATEMENTS MADE UNDER THE FINANCIAL SERVICES REFORM ACT 2001 (FSRA)

The Institute of Chartered Accountants in Australia (ICAA) and CPA Australia (CPAA) (the Accounting Bodies) appreciate the opportunity to make this submission which has been prepared with input from the ICAA’s Financial Planning Chapter and Superannuation Committee and the CPAA’s Financial Planning and Superannuation Centres of Excellence. 

The Accounting Bodies represent over 135,000 members.  Approximately 4,000 are current license or proper authority holders who will be directly affected by this new licensing regime, and a further 20,000 members work in public practice offering traditional accounting services.  We remain concerned to ensure that this sector of our membership who offer traditional accounting services are not inadvertently caught up in the licensing regime.  We also conscious that our remaining members who work in Government or Industry & Commerce and are not currently licensed, are not also unintentionally caught.

As detailed in our earlier 7 May 2001 Submission and later evidence to the former Parliamentary Joint Statutory Committee on Corporations and Securities, the Accounting Bodies wish to ensure that there is clarity within the legislation and consequently consistent and accepted ASIC Policy Statements/Guides as to who is required to be licensed.  The Accounting Bodies appreciate the support of the former Parliamentary Joint Committee in its August 2001 Report which resulted in amendments to the then Financial Services Reform Bill and Regulations.  This also supported the Wallis Recommendations that accountants and lawyers should not be licensed: ”…where they provide financial advice...in the context of broader advisory services offered to clients extending beyond the financial sector, often where the adviser has a wide appreciation of the business and financial circumstances of a client.” (FSI Final Report, p.275)

The Accounting Bodies continue to work with both ASIC and Treasury staff to ensure that the intent of the FSRA is reflected in the application of the financial services reform legislation and ASIC Policy Statements/Guides.  This intent, which as stated by the then Minister, was to:

“…reflect the fact that those activities for which accountants are typically trained, will not give rise to an obligation to be licensed, provided they are not offering financial product advice…the regulations and (ASIC) policy papers will, where necessary, clarify that the FSR regime will not adversely impact on the accounting profession”,

Whilst many of the licensing requirements do not apply until 11 March 2004, some requirements in relation to ‘dealing’ take effect immediately.  Already the Accounting Bodies and others interested in this Issue have been applying the FSR legislation to practical applications and there appears to be some need for fine-tuning the legislation to ensure that it is effective.  

ASIC Policy Statements and Guides issued to date have concentrated more on other areas of the FSR Regime rather than the detailed licensing issue.  The ASIC ‘Licensing and Disclosure Guide’ notes that ‘solicitors and accountants’ are covered by exemptions in the FSRA and the FSR Regulations.  In addition ASIC’s Guide ‘Licensing: The scope of the licensing regime: Financial Product Advice and Dealing’ issued in November 2001 provides some further explanation of the FSRA’s licensing requirements, or more particularly what activities do not require licensing.  However ASIC has advised that it is yet to give specific consideration as to how the FSR Regime will impact the Accounting Profession.  To that extent support from this Committee would be useful in providing guidance to ASIC on this issue, particularly as Accountants’ clients require trusted and independent professional advice before making commercial (financial) transactions.  We do not believe that it was the intent of the Parliament to generally require Accountants (or indeed Lawyers) to be licensed under the FSR Regime, and we have not been given any indication by either Treasury or ASIC staff that Accountants should be so licensed.

Late amendments made by Parliament to S 766 (5) (a&b) of the FSRA provide a general exemption to Lawyers who provide legal advice that is reasonably regarded as a necessary part of a lawyers activities.  It is the Accounting Bodies contention that similar amendments resulting in S 766 (5) (c) were also designed to provide a corresponding exemption to Accountants.  However the term used in S 766 (5) (c) is’ tax agents’ providing taxation advice in the ordinary course of their activities.  The Government recognised that this amendment might not be seen as necessarily alleviating the concerns on traditional’ activities provided by Accountants, and hence Regulation 7.1.29, a late amendment to the FSR Regulations, was designed to illustrate examples of Accountants’ activities which were not intended to be captured by the FSR licensing regime.  

Since that Regulation was promulgated, there have been a number of interpretations of this Regulation which questions the clarity of both the Regulation and the Act (refer Annexures A and B – Rigby Cooke and Clayton Utz correspondence).  In addition our Members have drawn attention to a number of activities that they continue to be involved in, which we believe were never intended to be covered by the FSR Regime, and we will provide examples of such activities separately to the Committee.

At this time the actual FSR Regulation 7.1.29 has no practical effect as further amendments have been made to that Regulation excluding the term ‘qualified accountant’ which included ICAA and CPAA Members, to the as yet undefined term ‘recognised accountant’.  Whilst this amendment was not canvassed with the Accounting Bodies, we understand following subsequent discussions with both Treasury and ASIC staff, that the intent of this amendment is to enable overseas Accounting Bodies that have corresponding professional and ethical requirements to the Accounting Bodies (ie The Institute of Chartered Accountants of New Zealand and various UK Chartered Accounting Organizations) to be similarly covered by the Accountants exemption. 

The Accounting Bodies would appreciate the support of the Committee in its discussions with Treasury staff in recommending consequential amendments to the FSR Regime, and ASIC staff in its future Policy Statements/Guides to ensure that the principle underpinning the FSR Regime as detailed in the Wallis Report, continues to be reflected in the practical application of the FSR Regime by Legislation and ASIC Policies.

We would appreciate the opportunity to work with the Committee along with Government and Regulators to clarify both the intent and the application of the licensing requirements to our members and ensure the FSR Regime will not adversely impact on the accounting profession.  

We would also be pleased to discuss with you any other matters on which you would like additional input.  Please direct any queries to Keith Reilly FCA, Technical Adviser (ICAA) on telephone (02) 9290 5703 (email: keith@icaa.org.au) or Kathy Bowler, Manager Financial Planning (CPAA) on telephone (03) 9606 9723 (email: kath.bowler@cpaaustralia.com.au).

Yours sincerely

B Blood FCPA






G Brayshaw FCA 

National President





President

CPA Australia






The Institute of Chartered









Accountants in Australia

Tabled 3 May 2002 at Treasury Meeting with Russell Campbell, Kathy Bowler and Keith Reilly

Mr Russell Campbell

Department of Treasury

Canberra ACT 2600

Dear Russell

Regulation 7.1.29 of the Financial Services Regulations

Attached is a redrafted version of regulation 7.1.29.  The changes have been marked up as compared to the current version of the regulation.

The changes are to achieve a more workable regulation, and to ensure that the accountants' regulation actually achieves the purpose for which it has been drafted.  

Issues with the current regulation
The main problem with the existing regulation is that the exclusion of financial product advice from the exemption renders the regulation itself virtually meaningless.  Since "financial product advice" is so broadly defined, accountants will in the ordinary course of their duties as accountants be providing it even though to regulate such activities does not seem consistent with the intention of the legislation.

The existing regulation is structured in the following way:

1.
subregulation 7.1.29(1) lists many of the activities that are ordinarily regarded as part of an accountant's activities.  However, in the process of providing these services, an accountant may well find themselves providing financial services due to the breadth of the definitions in the Corporations Act.

In particular, many of these activities may include the provision of financial product advice.  An accountant will often be providing financial product advice in any of the following circumstances:

(i)
when discussing whether a client should set up their own DIY superannuation fund (para d)), an accountant will usually discuss the various options open to the client, and compare it with the alternatives (eg investing in a public offer fund).  It will be extremely rare that the accountant advises only in relation to the process for the establishment of the fund without exploring these preliminary issues with the client.

The comparisons made may be as simple as convenience, flexibility and control of a DIY fund as compared to other options.  However, in doing this the accountant is usually advising one or more of the proposed members of the DIY fund, from which superannuation interests will ultimately be issued.  Accordingly, this is bound to amount to financial product advice.

(ii)
advising on taxation implications of financial products (para (f)) will often include:

· comparisons of the tax effect of a number of different products (eg superannuation compared to managed investments or direct shares)

· structuring or timing of the acquisition, disposal or variation of a financial product to fit within possible tax advantage

It is very easy to see how an accountant would legitimately be providing advice that would fall within the "financial product advice" exemption in providing tax advice about financial products, and how these would form a natural part of the provision of these services.  Much of the advice would inevitably be a "recommendation" that is intended to influence a client about a financial product or class of them.

Indeed, if an accountant were not able to provide advice on such issues, they may be regarded as negligent in their duties to their client.

(iii)
advising on managing risks associated with conducting a business (para (g)) will include numerous types of advice including:

· the need for insurance such as Directors & Officers cover, business interruption insurance, public liability and numerous other types of cover.  The acquisition of insurance will be critical to the continued viability of many businesses, and clients rely on their accountants to assist them to identify risks and solutions to those risks, including insurance.  Whilst we accept that accountants should not provide advice about specific products, they will regularly be providing recommendations or stating their opinion about classes of financial products

· an accountant advising clients on their need to enter into derivative arrangements (such as currency hedging for an import/export business) will often result in the provision of financial product advice in the discussion of options available to the client.  Again, we recognise that the accountant should not provide advice about specific products, they will regularly be providing recommendations or stating their opinion about classes of financial products

(iv)
business planning advice (para (h)) will invariably involve the provision of financial product advice.  For example, even the simple question of the choice between business structures such as a partnership or a company will involve discussion about the issue or acquisition of financial products such as shares in a company by the client.  It is difficult to see how an accountant can avoid providing financial product advice to a client when advising them to form a company, have that company issue shares to them or their associates, how to structure those shares (eg preference shares)

(v)
the conducting of a due diligence or valuing shares (paras (i) and (j)) will usually involve some sort of statement of opinion about financial products that are intended to influence the client, such as whether or not to acquire or dispose of those shares.  This is an ordinary part of the due diligence process, and it would be far too restrictive for an accountant engaging in their ordinary activities to have to stop short of providing "financial product advice".  The accountant would often not be able to provide the services that the client has sought.

The primary problem is sub-regulation 7.1.29(2), under which the provision of financial product advice renders a significant part of the application of much of the relief in regulation 7.1.29(1) meaningless.  If these activities were not permitted to the extent that an accountant would ordinarily perform them, then an accountant will often not be able to properly perform the services sought by the client.

We recognise that the provision of financial product advice is intended to be regulated.  However, the definition is far too broad in its application to many of the activities engaged in by accountants and appropriate exemptions are required as a matter of urgency.

Our suggested re-draft
We suggest that the regulation be redrafted in the following way:

1.
change subregulation 7.1.29(1) so that the activities are exempted provided they are within the ordinary activities of an accountant, and are reasonably regarded as a necessary part of those activities.  This is consistent with the approach in relation to solicitors in section 766B.

2.
in clarifying 7.1.29(1), we suggest that the activities that will not be included in the "ordinary activities of an accountant" be clarified in a new subregulation (2).  We suggest that these be:

(a)
where a substantial amount of the particular person's activities are the provision of financial product advice; and

(b)
where commissions, fees or other benefits are received in respect of the service from a person other than the client or certain associates; and
3.
subregulation 7.1.29(2) be removed altogether to ensure that elements of financial product advice that are necessary for the provision of accounting services named are permitted.

4.
to reinstate the concept of qualified accountants to provide some certainty to the profession.  We are not aware of the reason for this change, and note that the expression "qualified accountant" and "recognised accountant" can be used together 

A number of other issues are also likely to arise, and we will raise these in future.

Thank you for the opportunity to provide further feedback.  If you would like to discuss this further, please contact Kathy Bowler on (03) 9606 9723 or Keith Reilly on (02) 9290 5703.

Yours sincerely

Kathy Bowler, Manager Financial Planning, CPA Australia 

&

Keith Reilly FCA, Technical Adviser, The Institute of Chartered Accountants in Australia

ALTERNATIVE WORDING FOR REGULATION 7.1.29

7.1.29
Activities conducted by accountants

(1)
For paragraph 766A (2) (b) of the Act, each of the following is a circumstance in which a recognised accountant is taken not to provide a financial service within the meaning of paragraph 766A (1) (a) of the Act:

(a)
advising in relation to the preparation or auditing of financial statements;

(b)
advising or acting in the capacity of a controller, administrator, receiver, manager, liquidator or trustee in bankruptcy in relation to the administration (including the disposal) of an entity or estate;

(c)
advising on the financing of the acquisition of assets that are not financial products (for example, advising on the advantages and disadvantages of financing alternatives such as leasing and hire purchase);

(d)
advising on the processes for the establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act;

(e)
advising on debt management, including factoring, defeasance and the sale of debts;

(f)
advising on taxation issues, including in relation to the taxation implications of financial products;

(g)
advising on the management of risk associated with conducting a business, including risk management through the use of financial products (for example, hedging);

(h)
advising on business planning, including advice in relation to the establishment, structuring and administration of a business;

(i)
conducting a due diligence on a business;

(j)
valuing the assets of, or shares in, a business, or part of that business,

provided:

(k)
the circumstance or service is provided by the recognised accountant in the ordinary course of activities as an accountant; and

(l)
are reasonably regarded as a necessary part of those activities.

(2)
For the purpose of subregulation (1)(k), "ordinary course of activities as an accountant" will not include:

(a)
activities that are carried out by a person where a substantial proportion or substantial purpose of that person's usual activities, is the provision of financial product advice. or

(b)
the provision of financial product advice where the accountant, or any partner, employee, director or associate of the accountancy practice, receives any remuneration (including commission) or other benefits from a person other than:

(i)
the person to whom the service is provided (the client);

(ii)
an associate, family member, employee or director of the client;

(iii)
a company of whom the client is an employee or director of the person to whom the service is provided;

(iv)
a related body corporate of the person to whom the service is provided;

(v)
an agent of the client; or

(vi)
a person on whose behalf the client acts as agent

in respect of, or that is attributable to, the provision of that financial product advice.

(2A)
ASIC may, in writing published in the Gazette, declare that:

(a)
a specified person is a recognised accountant for this regulation; or

(b)
a person in a specified class is a recognised accountant for this regulation.
(3)
In this regulation:

business includes an incorporated entity and an unincorporated entity.

recognised accountant means any person who is either:

(a)
a qualified accountant within the meaning in section 88B of the Act; or

(b)
a person to whom a declaration under subregulation (2A) applies.
