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3 May 2002

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House

Canberra ACT 2600

E-mail: corporations.joint@aph,gov.au

Dear Sir

Inquiry into the regulations and ASIC policy statements made under the Financial Services Reform Act 2001.

Credit Union Services Corporation (Australia) Limited (CUSCAL) thanks the Committee for the opportunity to comment on the FSR regulations and policy statements.

CUSCAL is the main industry body for credit unions. Australia’s 206 credit unions  have 3.6 million members and $24.7 billion in assets.

Credit unions are Authorised Deposit-taking Institutions (ADIs) licensed by APRA under the Banking Act 1959.

Under the FSR regime, all credit unions will require an AFS licence to cover, at least, dealing in, and advising on, deposit and payment products. Credit unions are currently engaged in the major task of preparing to comply with the FSR licensing, conduct and disclosure requirements by 11 March 2004. 

We preface our comments on the FSR regulations and policy statements by restating our long-held view that the FSR regime would impose a disproportionate regulatory burden on safe and well-understood ADI deposit and payment products.

The ‘basic deposit product’ carve-out has gone some way, but not far enough, in reducing the burden associated with the supply of these well-understood, low risk deposit products.

ASIC Policy Statement 146

The general obligations of financial services licensees are set out in section 912A of the Corporations Act 2001 (the Act).  Among other obligations, a licensee must ensure that its representatives are adequately trained, and are competent, to provide financial services.

ASIC has set out its interpretation of this licensee obligation in Policy Statement 146 Licensing: Training of Financial Product Advisers.

Under PS 146, financial products advisers must complete approved training courses or be individually assessed at an educational level appropriate to the complexity of their activities and clients’ needs: the higher Tier 1 level, or Tier 2. The appropriate level depends on the type of product advised upon.

Advisers on products other than basic deposit products, non-cash payment facilities and general insurance must have an educational level broadly equivalent to the Diploma level under the Australian Quality Training Framework (AQTF). 

Advisers on basic deposit products, non-cash payment facilities and general insurance must have an educational level broadly equivalent to the Certificate 3 level under the AQTF.

Our criticisms of PS 146 are that it:

· is not clear and straightforward;

· does not recognise the unique status of ‘basic deposit products’ and related payment products in the Act; and

· categorises deposit products that are not basic deposit products in Tier 1 instead of Tier 2.

The FSR training requirements have created a market in training services which, for credit unions, is not functioning very well due to confusion, and some disbelief, about the required educational levels.

Credit unions are currently making strategic decisions about their products and services based on their understanding of PS 146. Much of the information they’re receiving about PS 146 is coming from training organisations which have a vested interest in overstating ASIC’s training requirements.

Many credit unions currently offer deposit products which are not ‘basic deposit products’ - eg. fixed term deposits with a term of more than 2 years. A major factor for credit unions in deciding whether to continue to offer deposit products which are not ‘basic deposit products’ is the cost of meeting the competency requirements for advisers on such products.

ASIC requires advisers on Tier 1 products to undertake diploma level training but not necessarily a formal diploma course [PS 146.60]. ASIC says the scope of the knowledge requirements to be met may vary and advisers need only meet elements relevant to their activities [PS146.117]. The knowledge requirement for ADI deposit products does not distinguish between ‘basic deposit products’ and other deposit products [PS146, A2.7]. 

The distinction is in the skill requirements required for Tier 1 products compared to Tier 2 products. Essentially, Tier 1 skill requirements are the basic skills of a financial planner (eg. (e) apply judgement to the selection of products and services for clients) [PS146.58].

In our view, a credit union Member Services Officer (MSO) giving advice about a deposit product is not providing financial planning advice and does not need to be equipped with the full knowledge and skills of a financial planner. 

Of course, if the MSO does provide financial planning advice - for example, comparing ADI deposit products with other investment products - then that MSO should be equipped with the necessary financial planning skills and knowledge.

In finalising PS 146 last year, ASIC declined to accept our view that ‘basic deposit products’ should be grouped in a separate ‘Tier 3’ to reflect their unique status in the FSR legislation. 

Licensees should be able to meet their obligation to ensure these ‘Tier 3’ product advisers are adequately trained and competent without reference to external benchmarks such as the AQTF.  Licensees could choose to use registered training organisations or their own in-house induction and training programs.

The interim policy statement – IPS 146 – was drafted well before the final provisions of the FSR regime were settled. One of the most contentious issues in developing the FSR policy development process was the status and treatment of deposits with ADIs.

The status of ADI deposit products as capital guaranteed and well understood by consumers was given distinct recognition in the FSR legislation but this was not reflected in the ASIC Policy Proposal Paper 3 Adapting IPS 146 to FSR Regime. Indeed, there was virtually no acknowledgment in PPP 3 of this significant policy development process and its outcome.

We believe the imposition of excessive training requirements will not produce any consumer benefits in relation to well-understood deposit products but will increase training costs and increase pressure on wage costs.  These costs will be ultimately be met by credit unions’ owners, ie. their customers.

In summary:

· basic deposit products should be categorised as ‘Tier 3’ products; and

· other ADI deposit products should be categorised as Tier 2 products.

If the current policy on ADI deposit products is to stand - that is, ADI deposit products split between Tier 1 and Tier 2 status - there is an urgent need for the competency requirements for advisers on these products to be clarified.

We are currently engaged with ASIC and the National Finance Industry Training Advisory Body (NFITAB) in seeking clarification of the policy.  The issue is urgent because two months of the transition period have passed and credit unions must make decisions now about training to be ready to lodge licence applications by December 2003.

Credit unions are entitled to rely on the Government’s assurances that:

· representatives would only have to be competent to provide the services they actually provide;

· the intention was not to force every representative to be competent to provide full financial planning services; and

· industry participants who are adequately trained and competent to provide the services they now provide would not have to do significant extra training to meet the legislation’s competency requirements.

ASIC Policy Statement 164

PS 164 sets out ASIC’s approach and expectations in relation to organisational capacities.

Part E of the policy statement lists four options open to a licensee to ensure its nominated responsible officers have the knowledge needed for their roles.

These options do not give any weight to industry experience. A significant number of credit union managers do not have the required formal qualifications. This means that these experienced managers, who run successful ADIs under APRA supervision, will not meet ASIC AFS licensing requirements.

ASIC should recognise the experience of ADI managers in meeting its knowledge requirements for nominated responsible officers.

APRA’s ‘Guidelines on Authorisation of ADIs’ says that APRA will authorise suitable applicants with the capacity and commitment to conduct banking business with integrity, prudence and competence on a continuing basis.

Directors and senior management of an ADI must satisfy APRA that they are fit and proper to hold the relevant position. In reaching its view on the fitness and propriety of any director or manager, APRA will have regard to:

(a) the experience and expertise of the person relative to the duties involved;

(b) demonstrated competence in business in the past and/or in the conduct of current duties;

(c) integrity in business activities; and

(d) reputation within the business and financial community.

Credit unions wish to avoid duplication, regulatory overlap and any unnecessary cost arising from the fact they will be licensed by both ASIC and APRA in relation to the one activity – their deposit-taking business.

ASIC Policy Statements 167 & 169 

Policy Statements 167 and 169 explain how ASIC will approach applications for relief from compliance with Parts 7.6 to 7.9 of the Act.

CUSCAL has lodged an application for relief so that the provisions of Parts 7.6 to 7.9 do not apply to credit union member shares.

Credit union member shares are defined in Regulation 12.8.03 of the Corporations Regulations 2001 as an ownership structure for credit unions and other transferring financial institutions.  A credit union member share is redeemable, has a fixed value (typically $10), is not transferable, and entitles the holder to use the services of the credit union.  A person who holds a member share can only hold one.  Member shares are exempt from the disclosure requirements of the Act, reflecting their unique nature.

A credit union member share is the ‘ticket of entry’ to the services of the credit union.

The exemption sought would:

· remove the need for credit unions to be seek authorisation under their AFS licence to provide financial product advice about securities when the only such advice is in relation to the credit union’s own member shares;

· remove the need for credit union representatives to be trained to Tier 1 level to provide advice about the credit union’s member shares; 

· remove the need for credit unions to provide FSGs and SOAs in relation to advice about their member shares; and

· remove the need for credit unions to meet confirmation of transactions requirements in relation to their member shares.

The issue was first raised with ASIC in March 2002. An application for relief was lodged in April.  Fees for this relief application total $990.

The fact that credit union member shares are captured by the FSR regime (and the consequences that flow from this) provide an indication of the unforseen consequences of such a broad-ranging piece of legislation.  The resources devoted to identifying and seeking resolution of these issues are ultimately provided by credit union members, and reflect the significant and complex compliance burden associated with this legislation.

Please contact me on 02 6232 6666 if you wish to discuss any aspect of this submission.

Yours sincerely

LUKE LAWLER

Senior Adviser, Policy and Public Affairs

CUSCAL

02 6232 6666 or 0418 213 025

llawler@cuscal.com.au

