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Dear Dr Dermody

Proof transcipt of evidence

Thank you for scnding to me the copies of the proof Hansard transcript of
evidence with respect to our appearance before the Committee on 23 May 2002.

On the basis that I am mercly corrceting crrors in the transcription of what [
actually said, { have very little comment. The only correction T would suggest is
that to refer to “stapled” security rather than to “staple” security on CFS 19 and
26.

Otherwise, while it would have been nice to have been able to shorten some of my
sentences, one has to accepl them as the way in Facl one actually talked.

On apother aspeet, 1 did say that [ would send to the Committee something on the
telephone monitoring of takeovers. [ am enclosing a note written by two of my
partners and a solicitor, which ts on our website and dated 25 February 2002,

[ am also enclosing a copy of an article on the subject written by the same partners
and solicitor. It appearcd in the CCH publication Ausiralian Corporate News
[ssue No. 8 of 24 April 2002, pages 89-92. | hope that these attachments will
assist the Committee. T actually mentioned onc of my parlners, although the
material has not been written by him specifically.

It occurred to me further, after the question about how to handle the complexity of
the regulations, that onc particular problem [ referred o beflore the Committee
might be dealt with in the following way. Tt is the problem which appears in the
transcript at the bottom of CES 18, in the last paragraph, namely, that for the
purposes of the transitional provisions, there arc a number of specilic regulations
which provide for a “regulated principal™, being the holder of an old securities
dealer’s licenee to be included 1n a celerence to the requirement to hold @ finuncial
services licence under the new provisions, so that there is relief for the transitional
period.
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There have heen gaps in provisions of thal type which mean that the existing
holders of old securities dealer’s licences still relying on them under the
transitional provisions do not have the benefit of an exemption or other treatment
which is applied only to a financial services hicensce, [or the transitional period.

[ am not awarc of any good reason why there should not be a general provision
under which, wherever a regulation or other requirement gives a speclal treatment
if a4 finuncial services licence is held, that should not also taken to refer to the
holder of an appropriate old securities dealer’s or futures brokers licence. An
example is Regulation 7.1.33B which I contrasted with Regulation 10.2.39.
Another is the reference to a financial services heensee in scctions 911B(1)(d) and
911B(3).

With kind regards

Yours gmeerely /; ~

Prof. Don Harding
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. Golden duck for solicitors’
mortgage schemes

Operators of managed investment

+ schemes can expect major regulatory
changes following the release of reports

by ASIC and Mr Tony Hodgson and
although the reports were prepared in

the context of run-out schemes, the
recommendations have conlinuing
relevance to those schemes which have
transitioned to the Managed [nvestments

AE 93

’Due and payable’’:
substance not semantics

The essential nature of the “due and
payable” requirement and the

rclevance of a creditor’s pre-exisiing
knowledge of its indebtedness were the
focus of a recent appeal against the

setting aside of a statutory demand ... 95

Service by post

! Following the enactment of the

. Corporations Act 2001 as a single Act of

the Commonwealth Parliament, it is

now necessary to have recourse to the

Acts Inlerpretation Act 1901 (CHh) to

ascertain when ““service by post’” has

been effected ... 98

24 April 2002

TAKEOVERS

Telephone meonitoring in
takeovers

Telephone maonttoring requirements now apply o
bidder and target companies in company lakeovers,
These requirements ave onercus and wll reguire
participants t¢ be well prepared before any telephone
canvassing of sharcholders can cominence.

By inserting takeover telephone monitoring
requirements into the Corporations Act 2001 as
part of the linancial Services Reform I'rogram,
Parliament has placed onerous and expensive
obligations on bidder and target companies
who talk to sharcholders during the course of a
takeover bid.

The telephone monitoring provisions, which
commenced on 11 March 2002, are designed to
increase prolection for small shareholders from
misleading or deceptive conduct where the
bidder or target (themselves or through
professional  communications  consultants)
contact  shareholders to determine the
shareholders’ responsc to the bid. However, the
result of including these provisions is likely to
have a much wider application than the
legislature intended.

The provisions were not included in the
exposure draft of the Financial Services Reform
Bill {FSRB}, and hence have not been subject to
a great level of public scrutiny. In particular,
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the requirement to record incoming calls was
not even contained in the initial FSRB, but was
introduced at a later stage.

The requirements

The provisions will require a bidder or targel
(known as a recorder) to make a lape recording
of all outgoing telephone calls to a shareholder
(and all incoming calls if these calls are
“invited”), which arc made during the bid
period, to discuss the takeover bid.

There are highly prescriptive procedures a
recorder must follow — they must verbally
notifv the holder that the call is being recorded
(a beeping signal will not be sufricient) and
recordings  will need to be appropriately
identified, indexed and stored for 12 months
following the ¢lose of the bid period.

Importantly, the index and recordings must be
destroved one day after the 12 months expires
— fa3lure to do so will, in and of itself,
constitute an oflence.

The provisions refer to Lhe new Criminal Code
for determination of liability. [nterestingly,
although  the new  corporate criminal
responsibility provisions apply to the telephone
monitoring provisions, they do not apply to the
new Ch 7 governing financial services.

The carve-out

The requirement will not apply to telephone
calls with shareholders who are classed as
“wholesale  holders”. Broadly, these are
shareholders who hold securities with a value
of at least $500,008; have nel assets of 52.3
million or gross income of $250,000; ov are
professional investors {which is delined to
include, amonyst other things, financial service
licensees and listed entilics). In practice, these
teste  would  most  likely  only  exclude
tnstiluiions.

In addition, regulations released on 15
February 2002 now prescribe  directors,

executive officers and authorised
representatives of { inancial services licensees as
“wholesale holders” for the purposes of the
provisions. This change means that a bidder or
target can now telephone directors, SCTHOT
management and their financial advisers about
the bid without friggering the provistons jusl
because they happen to hold shares,

However, the financial services licensee carve-
out appears not to provide unjversal protection
for financial services licensees. For example, the
carve-out applies only to  authorised
representatives” of [inancial services licensees,
and hence will not automatically apply to
employees and directors of financial services
licensees who will usually be “representatives”
rather than “authorised representatives”. In
addition, the carve-out will not apply 1o
financial advisers who de not hold a financial
services licence under the new regime, but are
relving on the transilional provisions in respect
of a licence held under the old regime (for
example, a dealer’s licence). We are hopetul
that these apparent defects will be remedied in
the near {uture. Until this fime, however, it may
be necessary for financial advisers to seek relief
on a case-by-tase basis.

A further practical issue for a recorder is what
level of proof is required to satisfy themselves
that a sharcholder is a “wholesale
shareholder”. Presumably, as for prospectuses,
a representation in writing would be a
mminimum.,

The issues

A pivotal guestion is what conslitutes an
“invitation” to sharcholders to cail for the
purposes of discussing the bid. It seems clear
that the establishment and advertisement of an
infoline will be classed as an invitabion. But
what il an adviger puts their name on a
bidder’s statement? Or an independent expert?

Tt these constitute  an  invitation,  the
ramifications could be dramatic. It would mean
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that all advisers to a bidder or target company
would be required to install recording facilities
and rctrain their staff -— or turn away
shareholders who make such enguiries.

Tt would scem that merely putting one’s name
on a takeover document does not constitute an
invitation. However, if the name s
accompanied by a telephone number, it may be
construed as such. Importantly, for advisers
such as investment banks, this will also apply
lo press releases which, typically, would
contain such details. As the legislature has not
defined what constitutes an “invitation”, it will
be interesting Lo see the approach adopted by
the courts on this issue.

It is understood (hat ASIC is preparing @ policy
on this issue, which should be released in the
coming wecks.

The anomalies

The legislation also has a raft of anomalies. For
exarnple:

¢ the provisions only relate to calls during the
bid period which, for an off-market bid,
commences when the bidder’'s slatement is
served on the target (not when the bid is
announced). This means that a bidder could
quite easily contact sharcholders to promote
the offer between announcement and service of
the bidder's statement without attracting the
new rules;

® the provisions only apply to telephone
recordings — no similar provisions cxist if
shareholders are contacted in person or by
other means;

® although financial advisers to a bidder or
target are carved out of the requirement
(subject Lo vur comments above), there is no
such relief for advisers such as lawyers or
media consultants. Accordingly, for example, if
the bidder or target calls their lawyer to discuss
the bid, and the lawyer holds shares in the
target, the call will have o be taped; and

® the provisions only relate to the holder of
shares. Thus, a bidder speaking to a beneficial
holder of shares who holds their shares
through a nominee would not be ca ught by the
requirements.

Onerous nature of provisions

The Explanatory Memorandum to the FSRE
indicates that Parliament was aware of the
costs associated with training of stafl, provision
of recording devices, and identification and
storage of the records. Ilowever, Parliament
adopted the view that these costs were offsct by
the addilional protection provided to small
sharcholders and the cosl sa vings the recorders
would realise in not having to endure costly
legal disputes on potentially misleading and
deceptive actions.

Parliament has not provided any details on
these supposed cost savings. More to Lhe puint,
these provisions might actually give rise to a
greater  number  of  spurious  claims,
significantly increasing ASIC's costs in having
toy sort through and listen to recardings,

In addition to the financial costs of compliance,
the provisions make the mechanics of a
fakeover significantly more clumsy. Companies
who speak to shareholders may be reluctant to
have entire conversations (across a vartety of
issues) taped, and s0 may be required to make
separatce calls to sharcholders when they want
to discuss the takeover bid,

As advisers are unlikely to install expensive
recording equipment, it is likely that infolines
will no longer refer shareholder questions
directly to professional advisers. Instead,
answers to shareholders will need to be
obtained offline, with infoline staff calling
shareholders back with the answer — a far
from efficient method, particularly where
follow-up questions are required.

Finally, the provisions make no allowance for
mobile phones. Effectively, no calls can be
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made to sharcholders using a mobile phone
during a takeover bid, as they will be u nable to
be recorded.

One of the guiding principles of the takeover
provisions is that shareholders be gwen
enough taformation to enable them to assess
the merits of the proposl. Tt iz difficull to see
how the new provisions arc conalstent with this
principle. Any bidder, target or adviser who
either cannot atford ot cannol establish the new
facilities will not be able to discus= a takeover
bid with shareholders and will have to turn
them away.

In conclusion

There will always be occasions  when
<hareholders will seek further information.
Takeover documents are generic and designed
to meet the legal disclosure requirements, not
provide all the information every sharehalder
may desire. As such, to put bidders or targets
in the position of being potentially unable to
answer these querles OVer the telephone secms
to conflict with a fundamental tenet of takeover
law.

This article was written b Rodid Levy witd Adgron
Kenguan, Partaers, Ereehills Syrlney amd Damtien
Brice, Salicitor, Treehills Melboutrne.

Compulsorily acquiring
worthless shares

According to recent Federal Court cuse, it is ot
necessary for securities o have some vulue before
they cun be comptidsurily acguired under the
compulsoryy Goquistlion Provisions.

In this case, Resource Surveys held 44 million
options (comprising three different classes)
cntitling it to subscribe lor 40 million fully paid
ordinary shares in New Hampton. Harmony
Gold, through its Australian subsidiary,
acquired 96.5% of the shares in New Hampton
and took steps (o compulsorily acquire the
options held by Kesource Surveys for a cash
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price of 5100, contending thal the options were
worthless. Resource Surveys contended that
the notices of compulsory acquisition i respect
of the diffcrent classes of options Were invalid
hecause the terms of payment for the options
($1.00 for alt the options in each class) did not

comply with sec 664B(1).

Fipkeistein | held that it is not necessary for
cecirities to have some valuc before they can
be  compulsorily acquired ~ under the
compulsory acguisition provisions of the
Corporalions Adt. While it is true that there is a
requirernent that the 90% holder pay cash for
the securilies acquired (sce sec 664B(1)), the
amount paid can be a nominal sum in a case
where the sccurities have N0 value. The fact
that an arithmetical calculation shows that the
purchase price, when attributed 1o rach
ndividual security, is not in a payable sum is
not refevant because there 15 no obligation to
make a separate payment ior each securily.

A further issue arpse in the case as to the
adequacy of the compulsory acquisition notice
required under sec 663C{1 M) Finkelstern | held
that it is not necessary that the notice provide a
summary of all the pProvisions of Pt 6A.2. The
nutice must however give enough information
aboul the compulsory acquisilion procedure so
that ils general effect can be understood.
Finkelstein ] criticised the approved form for the
Lotice of compulsory acquisition, ASIC
approved form — Form 6024, Because the
approved form contained no reference to the
deemning provision in sec 664Ci(4) (deemed
delivery of notice three days affer notice
posted), it had the potential to mislead. The
recipient is likely to assame that time started
running {rom the date on which he or she
actually reccived the notice; which may not be
three days after the notice was posted.

Re New Humpton Goldfields; Resource Surveys Py
Ltd v Harmony Gold (Austratia) Tty Ltd [2002]
FCA 391, Fed Ct of Aust (Fir:!ce!siez'n .5 Aprid
2002). To be reported in (2002) 20 ACLL,
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Telephone monitoring in takeovers

25 February 2002
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