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Executive Summary

Perpetual submits that the Treasury has failed to prescribe appropriate regulations and the Australian Securities and Investments Commission has failed to make any policy to deal with the impact of section 766E of the Corporations Act on trusts that hold financial products.  These failures mean that trustees are placed in an uncertain regulatory position, particularly in relation to the disclosure requirements in Part 7.7.  We have previously made a submission to the Treasury on these issues but they declined to make any regulations to address our concerns.

We submit that these issues would be addressed by regulations under section 766E(3) which provide that the following conduct does not constitute providing a “custodial or depository service”:

1. Acting as trustee of a trust other than a bare trust.

2. All of the following apply:

(a) the conduct is by a corporation that is regulated under a State Trustee Corporation Act; and

(b) the conduct is regulated under a State Trustee Corporation Act or any other Act or regulation of a State or Territory.

A definition of  “State Trustee Corporation Act” will need to be inserted along the lines of the definition of “State Fair Trading Act” and it should encompass:

	State or Territory
	Act

	Australian Capital Territory
	Trustees Companies Act 1947

	New South Wales
	Public Trustee Act 1913

	
	Trustee Companies Act 1964

	Northern Territory
	Companies (Trustee and Personal Representatives) Act 1981

	
	Public Trustee Act 1979

	Queensland
	Public Trustee Act 1978

	
	Trustee Companies Act 1968

	South Australia
	Public Trustee Act 1995

	
	Trustee Companies Act 1988

	Tasmania
	Public Trust Office Act 1930

	
	Trustee Companies Act 1953

	Victoria
	Trustee Companies Act 1984

State Trustees (State Owned Company) Act 1994

	Western Australia
	Public Trustee Act 1941

	
	Trustee Companies Act 1987


3. The operation of, or the holding of the assets of:

(a) a managed investment scheme (whether or not operated in this jurisdiction) that is not required to be registered under Part 5C of the Corporations Act; or

(b) a trust in respect of which a registered scheme is a beneficiary.

4. The holding of shares or options to subscribe for shares as trustee of an employee share scheme by an employer or a related body corporate of an employer.

5. Holding a financial product on trust for debenture holders.

6. Holding by an authorised trustee corporation of a financial product as trustee for warrant-holders under the business rules of a licensed financial market.

7. Holding in escrow certificates for restricted securities under the listing rules of a licensed financial market. 

.

Reasons for each exemption

Exemption 1

We have a general concern that the width of section 766E captures all trustees where the assets of the trust include financial products.  It is a critical part of the role of the trustee that it gets in and holds the trust property.  We submit that there is no regulatory justification for requiring an AFSL to act as a trustee as there is centuries of common law governing the duties and responsibilities of trustees.  The scope of section 766E will catch many private trust arrangements (because a trustee who acts as trustee for more than one trust which holds financial products may be regarded as being in the business of providing custodial services) and it is likely that the people who will be impacted are not even aware of the existence of a requirement to be licensed.  In addition, the Explanatory Memorandum for section 766E states (at para 6.110) that:

“Custodial and depository services have been included in the new regime to ensure that consumers of these services receive sufficient disclosure to make informed decisions about whether to use the services…”

In the context of a trust it is difficult to determine who the client or consumer is for these purposes.  Is it the settlor of the trust or the beneficiary?  If it is the beneficiary, how would the trustee discharge its disclosure obligations under Part 7.7 particularly if the beneficiary is incapable or if the beneficiaries are determined from time to time (as is the case with a discretionary trust and a charitable trust)?  We submit that these issues would need to be extensively addressed by ASIC policy if these arrangements are to be caught by section 766E.  In these circumstances we believe that there should be a general exemption where financial products are held as a trustee other than as a bare trustee.  This would mean that a licence would still be required for IDPS custody, as these are bare trustee arrangements.  

Some of the following exemptions may not be necessary if the more general exemption suggested above is prescribed.

Exemption 2

Trustee companies are extensively regulated under the various state and territory Trustee Companies Acts (see list above) as well as under the common law.  A trustee company that is authorised under one of the Acts is typically regulated if it:

· Acts as an executor or as administrator of a deceased estate 

· Acts as trustee of a trust estate 

· Acts as guardian for a minor

· Acts as attorney under power of attorney

· Operates a common fund

There are other State and Territory Acts that also regulate the activities of trustee companies.  For example, appointments by the Guardianship Tribunal under the Guardianship Act 1987 (NSW) and appointments by the court under the Wills, Probate and Administration Act 1898 (NSW).  In each of these capacities, the trustee company may at some point hold financial products.  We submit that it is inappropriate to require the trustee company to hold an AFSL in order to hold financial products as part of its normal activities which are prudentiaaly regulated by the Trustee Companies Acts (or other State or Territory legislation) and which attract personal liability for their directors and officers. 

Exemption 3

The exemption for managed investment schemes that do not require registration under Chapter 5C follows from the exemption in section 766E(3)(b) for registered schemes.  These schemes are typically wholesale schemes and, consistent with the exemption from the need to be licensed to operate these schemes, their investors do not require the protection of licensing under FSRA for the holding of scheme assets.  These investors should not be regarded as “consumers” and hence in need of the protection set out in para 6.110 of the Explanatory Memorandum.   In addition exemption is sought for operating and holding assets of trusts that are, in effect, “subsidiaries” of registered schemes.  In some cases, the assets of a registered scheme will be held through a subsidiary trust.  It is arguable that a wholly owned trust is not a managed investment scheme as there is no pooling of assets and therefore would not be covered by paragraph (a) of Exemption 3.  However, the same logic applies that a licence should not be required to hold the assets of these trusts as no licence would be required to hold the assets of the registered scheme.

Exemption 4

Many corporations operate employee share and option schemes through trust structures under which a group company acts as trustee holding the shares and options on behalf of employees.  The operation of these schemes is already regulated by ASIC through various polices and class orders (eg Policy Statement 49).  As it is stated Government Policy to encourage share ownership by employees, we submit that the Government should be making the provision of facilities through which shares can be issued to employees easier rather than more difficult.
We believe that section 766E may unintentionally catch this situation and that large numbers of employer groups may be caught.  In some cases third parties act as trustee and we believe that it is appropriate that they are required to be licensed (although some further clarification is required on who is to be regarded as the “client” and who should be given the Financial Services Guide eg should it be the employees or the employer?).  It is submitted that an AFSL should not be required if the trustee is another company in the employer company group.  We do not believe that the exemption in section 766E(3)(d) for services to a related body corporate is available to these situations because the services are not provided to the employer but rather to the employees.  

Exemption 5

Chapter 2L regulates the offering of debentures to retail investors.  In the context of the capital markets, wholesale investors may also hold debentures.   If the debentures are secured the security may be held either by the trustee for debenture holders or by a separate security trustee.  The security (typically a charge) would not be a financial product as it would be a credit facility under regulation 7.1.06(1)(f). However, when the charge is enforced by the trustee, the assets which the trustee or security trustee come to hold may be financial products.  Without an exemption, the trustee would be required to have an AFSL in order to be able to continue to hold those assets.  We submit that this is unnecessary:

· In the context of retail debenture holders because this activity is already regulated by Chapter 2L

· In the context of wholesale investors because they do not need the protection afforded by requiring the trustee to hold an AFSL.

Regulation 7.1.34 exempts activities relating to enforcement under a credit facility from the meaning of dealing in section 766C.  We submit that a similar exemption is required under section 766E.

Exemption 6

Australian Stock Exchange Limited (ASX) Business Rule 8.1 governs the offering of warrants through the ASX.  A retail warrant is an alternative to direct share ownership. The warrant typically offers the retail investor the opportunity to buy in two separate payments (most typically being half-upfront and the other half in approximately 24 months time).  Most warrants enable the retail investor to receive:

· dividends and, subject to the particular retail investor's circumstances, potential franking credits attaching to those dividends;

· legal ownership of the shares when the investor makes the second payment.

In essence retail warrants enable the investor to obtain a selection of listed shares for an initial payment approximately half the current share price. Warrant issuers typically lend the investor the balance of the share price. Borrowing fees and interest are payable on then loan.

At maturity the retail investor can decide whether or not they wish to obtain legal ownership by repaying the loan. If the investor chooses not to make the second payment then the shares are sold on the investors' behalf and the investor is paid the sale proceeds less the second payment and any transaction costs.

A security trustee is usually appointed to hold the underlying shares on the retail investors’ behalf that allows the investors to receive any dividends paid in respect of the shares.  The ASX controls who may be appointed as security trustee and this is typically an Authorised Trustee (as defined in the Corporations Law).  We submit that an AFSL should not be required to play this role as the function is already regulated through the ASX’s Business Rules.

Exemption 7

Under Chapter 9 of the Listing Rules of ASX, certain promoters of companies are prevented from dealing in securities they hold in the companies for specified periods.  This is enforced by ASX by requiring certificates to be issued for these securities and for these to be held by an authorised trustee company or a bank.  It is arguable that the holding of these certificates would require an AFSL under section 766E as it could amount to the holding of a financial product.  We submit that this is unnecessary as the ASX already restricts the types of organisations that can play this role.

Requirement for ASIC policy if exemptions are not made

If the Committee does not accept that exemptions are appropriate, then there is an urgent need for ASIC to issue a policy dealing with the following issues in relation to section 766 and trusts:

1. Who is to be regarded as the “client” in a trust arrangement?

2. To whom should the Financial Services Guide be given?

3. If the beneficiary of a trust is to be regarded as the client for the purposes of section 941A, how can the trustee discharge its obligations to give an FSG if the beneficiary does not have legal capacity or cannot be identified because it is a discretionary trust?

4. Do Financial Services Guides need to be given to beneficiaries of trusts in respect of which the trustee was trustee at the time it obtained an AFSL?
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