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3 May 2002

Senator Grant Chapman

Chairman

Parliamentary Joint Committee on Corporations and Financial Services

Parliament House

CANBERRA  ACT  2600

Dear Senator Chapman

INQUIRY INTO THE REGULATIONS AND ASIC POLICY STATEMENTS MADE UNDER THE FINANCIAL SERVICES REFORM ACT 2001

Further to the Committee’s Inquiry as outlined above, we would like to comment, on behalf of the Financial Planning Association of Australia Ltd, on some issues related to the Financial Services Reform Act 2001 (FSRA).

Implementation period

While the FPA is grateful for the opportunity to provide the Committee with feedback on the implementation of the Regulations and Policy Statements associated with the FSRA, given the transitional period is still in the embryonic stage, it is important that dialogue continues over the next two years.

Anti-hawking provisions

The FPA is concerned about certain wording common to sections 736, 992A and 992AA (the anti-hawking provisions), specifically as it creates uncertainty for financial planners in their efforts to comply with the Act.  The current wording would seem to disadvantage the consumer rather than achieve the appropriate protection which we believe was the intent of the parliament - i.e. to eliminate pressure selling tactics.  For instance, it may result in a lower level of availability of quality financial advice for the consumer as a consequence of an unsolicited meeting as the planner may refuse to give advice for fear of being in breach of the Act.  Please refer to the attached joint industry submission to Treasury which outlines the issue in more detail.

Significantly sections 736, 992A and 992AA do not provide any discretion for the government to make regulations or for ASIC to issue a policy statement to clarify the meaning of the term “or because of” and when the nexus between an unsolicited personal contact and the sale of a financial product is broken.

Further, we have been advised that this particular clause is included in the FSRA in sections 992A and 992AA in order to be consistent with section 736 of the old Corporations Law.  While section 736 has been in existence since 1998 we understand that no entity has been prosecuted for a breach.  Some parties may argue that because there has not been a prosecution there is no need to change the legislation.  The FPA asserts, however, that just because there has not yet been a prosecution does not mean that prosecutions cannot be ruled out in the future.  This is particularly so now that a breach of either section is an 'offence' and ASIC have no discretion with regard the penalty.

The Act now also covers a vast range of products, which were not previously dealt with in this manner.  To restrict the availability of these, particularly risk insurance products, would not seem to be in the consumer's best interests.  While not arguing for a watering down of the political intent we nevertheless would argue for a more commercially acceptable wording.  The FPA contends that it is better to remove any anomalies that may exist in the new law so that in the longer term the objectives of the FSRA (being consumer protection and industry efficiency) will be achieved. 

Disclosure of fees & commissions

The FPA is pleased with the requirement of full disclosure of all fees, commissions, bonuses and any other interests by all financial service in the Statement of Advice.

However, we remain concerned that at the product disclosure level, commissions paid on risk products are not required to be disclosed whereas disclosure on investment products is necessary.  Apart from compromising the ‘level playing field’ for all financial service providers, it also reduces the level of consumer protection.  The FPA is concerned that this interpretation of commission will create a loophole whereby risk product commissions are loaded up to avoid disclosure to consumers and artificially raise the return of the attached investment product.

Section 916B “Acting on Behalf of”

The FPA welcomes the policy change of the FSRA to allow for corporate authorised representative and sub-authorised representative status.  As expressed in the Explanatory Memorandum, this new approach will provide authorized representative financial planners with greater flexibility in setting up a business model to provide their services and will accommodate existing representative structures.

Unfortunately, the choice of wording in the new section 916B of the Act that introduces corporate and sub-authorised representative status may have a significant unintended payroll tax consequence for the industry.

For example, where there is no corporate authorised representative structure, the case may be made prima facie that those four words support the existence of a Relevant Contract under Payroll Tax legislation.  If successful, the licensee will be liable to the payroll tax liability on the gross payments made to their independent authorised representatives.

The FPA believes and has argued in the passed that the term act on behalf of fails to recognise the separate and independent value that the financial planner brings to the dealer relationship in the servicing of the investing public’s needs.

The reality of today’s industry is that the licensee and the planner have agreed to come together and to work cooperatively in servicing the same client, both contributing their particular expertise.  They provide complimentary services in the same way that a lawyer and accountant will work together to construct a sale or purchase of a business.

The FPA has previously raised the issue with the Department of Treasury and sought clarification as to the meaning of the term act on behalf of.  Treasury suggested that the term was adopted as a mechanism to quite clearly outline the liability of both the licensee and representative.

The FPA expects that the possible payroll tax unintended consequence of using the words on behalf of can be easily corrected.  Given that the terminology is new, the FPA believes that the Government can issue an explanatory memorandum which outlines that the intended purpose of the term acting on behalf of was to clearly outline the liability of both the licensee and representative and in no way should the term trigger a payroll tax event.  The FPA believes that such a statement will save community resources being expended on long and expensive court battles.

Inclusion of “financial planner” as a restricted term

The FPA has raised this issue with some members of the Committee on previous occasions.

The FPA believes that the term financial planner should be included in the list of restricted words and expressions under section 923B in the Financial Services Reform Act (FSRA).  The FSRA does not include financial planning as a specific category under the Australian financial services licenses (AFSL) system.

The Explanatory Memorandum of the FSRA states “It will be an offence under proposed s923B for a person to use the restricted words listed…or like words or expressions, unless ASIC authorises the use of the word or words by way of a condition on a licensee’s licence.  The restricted words and expressions are ‘stockbroker’ or ‘sharebroker’; ‘futures broker’; ‘insurance broker’ or ‘insurance broking’; ‘general insurance broker’; ‘life insurance broker’ or ‘any other expression prescribed by the regulations’.  Hence the term financial planner is currently the only financial services practitioner term not restricted in its use under the FSRA regime.

Under section 923B the government has the discretion to restrict the use of terms through regulation.  Hence the FPA recommends that the term financial planner should be included in the restricted terms in the FSRA either through legislative change or regulation.

This is an issue for the FPA as people without any qualifications, or membership of an organisation which requires strict adherence to a code of ethics, can call themselves a financial planner.  Our view is that this is detrimental to both the profession and consumers.  Such titles should only be used by those with recognised licensing and educational standards.  As long as the term financial planner remains undefined, consumers are vulnerable to unscrupulous marketers of ‘get-rich-quick schemes’ who represent themselves as legitimate financial planners.

The FPA intends to issue a more detailed supplementary submission focussing solely on the rationale for restricting the term financial planner to those who operate under the FSRA regime.
Real estate agents

Despite approaches to Government requesting that real estate agents offering investment advice be governed by the FSRA (like all other parties who offer investment advice), this did not occur.  While we understand the constitutional issues involved we nevertheless would have hoped that the respective governments could have agreed to a form of central regulation under the FSRA. The FPA constantly receives anecdotal evidence from members whose clients have been misled by unscrupulous property “investment experts”.  The FPA is concerned with the low levels of consumer protection as real estate agents operate outside their traditional roles.

The FPA recommends that the definition of financial product (section 764A) be extended to specifically cover "investment property" so both the asset and liability sides of the transaction are captured by the FSRA.  Without this, a significant gap in consumer protection will remain.  It is noted that under section764A(m) the government has discretion to broaden the definition of financial product through regulation.

The FPA understands that the Draft Provisions of the FSRB recommended non-consumer credit be included as a financial product.  However, the Commentary on the Draft Provisions refuted this recommendation on the grounds of regulatory arbitrage and hence concluded that all consumer credit be excluded from the definition of financial product.

We understand that the Uniform Consumer Credit Code provides a rigorous disclosure regime for residential property purchases.  Borrowers who sign the declaration that their finance is for “business or investment purposes” do not have the same disclosure protection under the Code.  Therefore at a minimum, the FPA recommends the financial product definition under the FSRA should be extended to capture “business or investment purposes” real estate sales.  Such an approach would be consistent with paragraphs 2.32 and 2.33 of the Explanatory Memorandum which outlined the need for all financial services to be treated equally in a single regulatory regime.

Thank you for providing the FPA with the opportunity to provide comment on these important issues and we are pleased to discuss any or all of the above issues in more details with the Committee if so desired.

Yours sincerely,
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Ken Breakspear

Chief Executive
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