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3 May 2002

Mr David Creed

The Committee Secretary

Parliamentary Joint Committee on 

    Corporations and Financial Services

Parliament House

Canberra  ACT  2600

Dear Sir

INQUIRY INTO THE REGULATIONS AND ASIC POLICY STATEMENTS MADE UNDER THE FINANCIAL SERVICES REFORM ACT 2001

Thank you for the opportunity to comment on the above.

Of particular concern to industry are:

1. the onerous, overly prescriptive and, in our view, unnecessary, training requirements prescribed by ASIC’s Policy Statement 146 in relation to basic deposit products and non-cash payment facilities related to such products; and

2. the difficulty of knowing when “financial product advice” is being given within the meaning of ASIC’s Guide: Licensing: The scope of the licensing regime - Financial product advice and dealing (November 2001).

Both these are inter-related since ASIC’s PS 146 will only apply where financial product advice is given.  These issues have significant implications for the day to day operations of building societies and their staff and agents who operate predominantly in regional and rural Australia.

FSRA competency and training requirements
The Committee will be aware that section 912A(1)(f) of the Financial Services Reform Act 2001 (FSRA) obliges a licensee to ensure that its representatives (ie. directors, employees and authorised representatives) are adequately trained, and are competent, to provide the financial services covered by the licence.  

While a licensee has, understandably, an overall obligation to ensure that they and their representatives are competent, ASIC has released PS 146: Licensing: Training of financial product advisers to specifically outline its training requirements for those who provide “financial product advice” to retails clients.  
ASIC’s Policy Statement 146

ASIC’s Policy Statement 146 sets out “minimum” training standards for people who provide financial product advice to retail clients.  All “advisers” are required to undertake a level of training at either Tier 1 or Tier 2 to ensure they have the knowledge and skills relevant to their activities.
ASIC has prescribed the lower Tier 2 level of training for basic deposit products, related non-cash payment facilities and most general insurance products.  (For deposit products that are not basic deposit products, ASIC has prescribed the higher Tier 1 level of training).

The “lower” Tier 2 training level is still an unnecessary and counter productive standard for what are simple, straightforward and capital assured deposit products.  

According to ASIC, the content of a course designed to meet the Tier 2 level should enable the adviser to:

(a)
demonstrate an understanding of the generic and specialist knowledge requirements mentioned below that are relevant to their tasks and specific industry and product;

(b)
apply a range of well developed skills to a variety of customer services and technical situations;

(c)
apply known solutions to a variety of predictable problems;

(d)
perform processes that require a range of well-developed skills when some discretion and judgement are required;

(e)
interpret available information about the client and product, using discretion and judgement.

These characteristics are broadly equivalent to “Certificate III” level in the Australian Quality Training Framework.

Some of the generic and specialist knowledge requirements referred to in para (a) above for simple deposit products are as follows:  the economic environment; operation of financial markets; the types of financial investment products; the legal environment – disclosure and compliance; relevant legal principles (eg Corporations Act, ASIC Act, Privacy legislation); the relationship between ethics and regulatory requirements; and regulators’ guidelines.

We find it incomprehensible why branch and call-centre staff, along with agents of a society, need to meet these prescriptive and unnecessarily high training standards for what are simple, well understood, long established no-risk products.  The training requirements will be a significant and unjustified cost impost to societies.
Financial product advice  

The definition of "financial product advice" in the FSRA and ASIC’s guidance as to its interpretation) is simply too wide and its application too indiscriminate.  

It is all too easy for a communication to a retail client about a financial product to inadvertently come within the definition of financial product advice.  This is defined broadly as a recommendation or a statement of opinion intended to influence a person in making a decision in relation to a particular financial product, or could reasonably be regarded as being intended to have such an influence.  

Under ASIC’s guidelines, staff or agents of a society will be required to take into account the overall impression created by the communication, and all the surrounding circumstances in which it is provided, in order to determine whether it constitutes financial product advice under the FSR Act!   This is a wholly unrealistic proposition.  
Financial product advice can be of two types: general advice and personal advice.  

There is a very thin line between general advice and personal advice.  Unless the communication falls within one of the stated activities that do not constitute the provision of financial product advice (for example, the provision of strictly factual information or activities that may be considered to be clerical or cashier duties), the communication can easily amount to:  

· general advice - requiring the provider to give a disclaimer that the client's individual circumstances have not been taken into account; or  

· personal advice - requiring the provider to consider the objectives, financial situation and needs of the client and give the retail client a Statement of Advice.  

By way of illustration, a simple query by a client about the attributes of a deposit, followed by the client's unsolicited and voluntary disclosure of their personal circumstances will almost invariably engage an employee of the licensee in dialogue which could be construed as personal advice, even if this is not intended.  

Also, an oral warning needs to be provided to a retail client if a  communication is deemed to be general advice.  The warning takes the form of advising a client  that the advice does not consider the client's objectives, financial situation and needs.  In our view, this seriously undermines a positive customer relationship and the credibility of the relevant staff member in the eyes of the client.  

We believe that the requirements relating to the giving of personal advice (the suitability or "know your client" rule and provision of a Statement of Advice to the client), should not apply to low risk capital-assured products, such as deposits and related non-cash payment facilities (eg. cheque and direct credit facilities).  They are only relevant and desirable in relation to high risk market-linked products, such as public offer superannuation or derivative products.  Indeed, there is nothing in the Financial Services Inquiry Report that suggests that the suitability rule should apply to simple capital-assured products or non-cash payment facilities.

Impact on agencies in regional and remote areas

Agents of a society (often newsagents and pharmacies in regional areas) will be treated as providing general, or even worse, personal advice, in circumstances where a client asks about a product and volunteers information about their personal circumstances and engages the agent in dialogue which could be construed as financial product advice.  In these circumstances, the agent will need to have been appointed an authorised representative of the society and have undergone stringent training requirements pursuant to ASIC’s PS 146.  The cost and impracticality of doing so would render unworkable existing and proposed agencies established in country and remote regions to service communities deprived of branch banking.  Existing agency arrangements are unlikely to continue if the this matter is not addressed reasonably soon.  

Our members are not inclined to accept the business risk and cost involved in training and appointing these agents as authorised representatives.  It is our belief that this is likely to lead to the financial exclusion of some consumers living in remote and regional Australia.  

Parliamentary Joint Statutory Committee on Corporations and Securities 

The Committee will of course be aware that in its Report on the exposure draft of the FSR Bill, it was recommended that deposit products offered by ADIs be removed from the definition of financial product in the Bill.  This was recommended in part to ensure the viability and level of services of ADI agencies in rural and regional areas.  The Committee Report recognised that the disclosure and training requirements associated with more complex financial products - which are by nature investment products – were inappropriate for deposit products where there have been few concerns expressed about inadequate consumer protection.  The Committee Report also recognised that such requirements on deposit products were not aligned with the express intent of the Financial Services Inquiry Report. 

In its response to the Committee Report, the Government offered that the final Bill would exempt ADI deposit products that are for a term of two years or less and have no management or break fees.  

The final Committee Report on the FSR Bill 2001, however, concluded that this concession did not go far enough and that there were fundamental problems with the operation and clarity of the exemption.  The final Committee Report also concluded that the two-year limit for basic deposit products was unnecessary and would not enhance consumer protection.  In particular, it concluded that the provision in the then Bill would be a disincentive to offer such products in ADI agencies, which in remote areas are more usual than banks.

The final Committee Report reiterated its previous recommendation that the exemption should apply to all deposit products and related non-cash payment facilities, since a failure to exempt them would lead to increased paperwork and administrative costs, which would in turn be passed on to the consumer.  Labor and Democrat Committee members, however, went along with the limited and awkward exemption for deposit products that were for terms of two years or less and which had no management or break fees.

Conclusion

We appreciate that it is not within the ambit of the Committee’s Terms of Reference to again consider whether deposit products should be excluded from the operation of the FSRA.  However, we strongly urge the Committee to instead consider and recommend that the Tier 2 level of training prescribed by ASIC’s PS 146 not apply to basic deposit products and related non-cash payment facilities.  

Furthermore, like basic deposit products, deposits which are not basic deposit products are also capital assured, at the lowest end of the risk spectrum, not market-linked and are uncomplicated.  We therefore consider that these products should either not warrant the higher Tier 1 level of training (as is presently the case) or, as a minimum, should only require the lower Tier 2 level of training.

As a corollary, we ask that agents of a society who provide financial product advice for basic deposit products and related non-cash payment facilities are not required to be made authorised representatives of a society.  Presently, they are so required under ASIC’s Guide: Licensing: The scope of the licensing regime - Financial product advice and dealing (November 2001).  The exemption of such a requirement would certainly encourage societies to maintain their agency networks in regional Australia.
We would be happy to elaborate on any of the issues raised in this submission.

Yours sincerely
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