26 April 2002

Mr David Creedy 

Secretary 

Joint Committee on Corporations and Financial Services

Parliament House

Canberra ACT 2600

Inquiry into the Regulations and  

ASIC Policy Statements made under the 

Financial Services Reform Act 2001

Dear Mr Creedy

The Australian Chamber of Commerce and Industry (ACCI) welcomes the 

opportunity to make a formal submission to the Federal Parliament’s Joint Committee on Corporations and Financial Services for its inquiry into regulations and policy statements made under the Financial Services Reform Act 2001.

The Chamber in this submission will give particular attention to the ‘corporate social responsibility’ provisions of the Act (Section 1013D) and related Corporations Amendment Regulations 2002 (Reg. 7.9.14C).

As a matter of principle, commerce and industry is disappointed at the inclusion of Section 1013D within the Financial Services Reform Act, as the ‘backdoor’ introduction of ‘corporate social responsibility’ into Australian business law.

Insofar as there is a place for such matters in Australian business law, itself a matter of debate, such provisions should only have been introduced after careful consideration of the complex issues involved, not least of which are defining such ‘responsibilities’ and assessing the compliance costs for business.

However, commerce and industry recognises the Parliament has enacted Section 1013D, and the Australian Treasury and the Australian Securities and Investment Commission have agency responsibility for its implementation.   

In this regard, the approach taken by both agencies to consultation with commerce and industry in developing appropriate regulatory arrangements has been constructive, and the general thrust of the regulation 7.9.14C appears to be reasonable and workable.

The Chamber endorses the approach taken in that regulation that “it is for the particular product issuer to select the considerations that it wishes to take into account in investment decision-making, and to then disclose against those considerations.”
  That is, what “they (the product issuer) regard as labour standards, or environmental, social or ethical considerations”.

We also welcome clarification of the term “to the extent”, dealing with the degree to which product issuers take into account such standards/considerations.  Product issuers should have the capacity to provide a “no extent” disclosure, where such matters have not been taken into account for whatever reason.   

Commerce and industry has generally interpreted the word “extent” in a qualitative manner.  The Treasury commentary that such information “is intended to provide retail clients with an outline of the extent to which the considerations selected by a product issuer feed into and impact on the process of making decisions about the investment”
 indicate a qualitative (that is, narrative statement) would be sufficient.

This assessment is borne out in the Treasury commentary that it is “was not considered necessary to further elaborate upon the level of disclosure methodologies.  It is envisaged that competitive and marketing pressures across product issuers will further drive disclosure of these matters.”

The Treasury commentary accompanying draft regulation 7.9.14C also usefully set down the level of information required, being “that a person would reasonably require for the purpose of making a decision, as a retail client, whether to acquire the financial product”
.  Such a threshold obviates the potential for the Section and related regulations to be (mis)used by labour/ environmental/social activists to advance other public policy agenda.

Taken as a whole, the Chamber considers the approach adopted by the Treasury, as outlined in draft regulation 7.9.14C and related explanatory notes, to be reasonable and workable in the circumstances, and consistent with the ‘light-handed’ approach to intervention in the market place preferred by commerce and industry.

In this context, we observe the Australian Securities and Investments Commission (ASIC) is adopting an similar approach, when they stated they are inclined to the view “no part of government should be selecting the standards which labour, environmental, social and ethical considerations should be measured against when making disclosure”
 pursuant to Section 1013D.

The Chamber also notes ASIC has reserved its position on providing additional guidance on key requirements, such as the term “extent”. Our preference is to implement the market-based approach proposed by the Treasury and maintain this model unless there is strong demand from product issuers for ASIC guidance.

Finally, should the Committee wish to discuss any of the matters raised in this submission in a formal hearing, please do not hesitate to contact me.

Yours sincerely

Brent Davis

Director, 

Trade and International Affairs 
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