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1 Overview

This submission outlines ASIC's views on how Chapter 7 (Parts 7.7 & 7.9) of the Corporations Act 2001, as inserted by the Financial Services Reform Act 2001, operates in relation to the disclosure of commissions on risk products.

The disclosure of information to retail clients arises at more than one stage in the overall process of acquiring financial products.   This process, which involves retail clients making decisions about whether to acquire financial services from particular providers, whether to act on personal advice and whether to acquire particular financial products, requires disclosure that is appropriate to type of decision concerned.  

The three types of disclosure documents embodied in Parts 7.7 & 7.9 of the Corporations Act 2001 -- Financial Service Guides (FSGs), Statements of Advice (SOAs) and Product Disclosure Statements (PDSs) -- are dealt with in this submission.  Accordingly, following some general comments about financial services and financial product disclosure, ASIC's submission is divided into three parts, corresponding with these three types of disclosure documents.

ASIC's view is that, as far as FSGs and SOAs are concerned, the Corporations Act 2001 treats risk products the same as any other financial product.  That is, the disclosure of commissions is necessary for retail clients to make informed decisions about acquiring financial services or acting on personal advice, and, consequently, financial services licensees and their authorised representatives are obliged to disclose commissions in FSGs and SOAs regardless of whether the financial product concerned is a risk product. 

The requirements for PDSs, however, differ from those for FSGs and SOAs.  Commissions on financial products need only be disclosed in PDSs when they impact on the return of the product.  Therefore, when commissions do not impact on the return of a risk product, the disclosure of these commissions is not mandatory in the PDS.

From a policy perspective, this distinction between the requirements for FSGs and SOAs, on one hand, and PDSs, on the other, is a logical one when considering the disclosure of commissions on risk products.   This distinction reflects the different purposes served by the disclosure of commissions in these documents.

2 Disclosure about Financial Services & Financial Products

Effective disclosure is important for retail clients to make informed choices between the many financial services and financial products on offer.  It is also important in ensuring that markets operate in a competitive, fair and transparent manner.  

For disclosure to be effective, it should comprise of several elements, including being:

· timely,

· complete,

· relevant to consumers' needs, and

· designed to promote consumer understanding.

These elements are encompassed in ASIC's Good Disclosure Principles.
 

Within Parts 7.7 & 7.9 of the Corporations Act 2001, written disclosure to retail clients arises in three separate contexts, namely the requirements to provide:

· Financial Services Guides (FSGs),

· Statements of Advice (SOAs), and

· Product Disclosure Statements (PDSs).

Each of these requirements separately addresses the extent to which commissions and other remuneration must be disclosed to retail clients.  Notwithstanding a number of similarities, the content of the information that must be disclosed varies according to the type of disclosure document concerned, a reflection of the differences in their purposes. 

For instance, FSGs and SOAs are intended to provide the information necessary for decisions about financial services, such as whether to acquire particular financial services from a particular service provider or act on personal advice.  In contrast, PDSs provide information for decisions about whether to purchase particular financial products.   

To better understand the similarities and differences between each type of disclosure document, and their respective requirements for the disclosure of commissions on risk products, ASIC's submission examines each of the three types.

3 What service is a client getting? – Financial Services Guide

3.1 Financial Services Guide (FSG)

To enable a retail client to make an informed decision about whether to acquire a financial service from a particular financial services licensee and/or authorised representative, a FSG must be provided.
    The purpose of the requirement is to ensure that retail clients receive key information about the providing entity and the type of services being offered by the providing entity.

Generally, a FSG must be given to the client before the financial service is provided.  However, if “time critical” criteria are met, then the service provider may give certain information verbally before providing the financial service, and provide a full FSG later.

A FSG must be provided to retail clients for financial services involving all financial product types (including risk products), except for certain basic deposit products and travellers cheques.
   This exception is intended to recognise that consumers generally understand the nature of these products and therefore do not require extensive disclosure in relation to them.

A failure to provide a FSG when one is required, or providing a defective FSG, is an offence.

3.2 Content of FSGs

In general, a FSG is intended to contain the information required by a retail client to make a decision whether to acquire financial services from a particular provider.  This information must be worded and presented in a clear, concise and effective manner.

The content of a FSG will differ depending on whether the providing entity is a financial services licensee or an authorised representative.  

In any event, it includes information such as:

· who will provide the service, 

· how the client can give special instructions to the service provider, 

· the kinds of financial services and products being offered, and

· who the service provider is acting for when providing the financial service.

Relevantly, a FSG is also required to contain information about:

· the remuneration and commissions to be received in connection with the services being offered to the client, and

· any associations or relationships that might be expected to influence the service provider in providing the service. 

ASIC's proposed policy (which is currently the subject of public consultation) is that a FSG should disclose in easy to understand language in one place:

· who will pay for the advice (eg. the client or a product issuer),

· in what circumstances payments will be made,

· how the amounts will be calculated, and

· to whom the amounts will be paid.
 

In particular, ASIC proposes that where commissions are to be paid to the providing entity (or any associated persons), the FSG should include an explanation of the range of commissions for different types of products with worked typical example(s) showing the dollar amount of initial and ongoing commissions which are likely to be received.  Specific examples are included in ASIC's Policy Proposal Paper.
 

3.3 Purpose of disclosing commissions & remuneration in FSGs

The disclosure of commissions and other remuneration arrangements enables the client to understand how they will be paying for the financial service they are being offered (as distinct from payments for a specific financial product).

It is therefore necessary for the client to be informed if they have to pay an up-front fee for the financial service and how much that fee will be, or whether the provider will be remunerated for their services by way of salary, by commission resulting from the sale of specific financial products or by a combination of means.

Furthermore, the disclosure of commissions and other remuneration may assist clients to understand any information included in the FSG about associations or relationships that might be expected to influence the service provider in providing the service.

3.4 Summary

The requirement to provide a FSG is generic and does not distinguish between risk products and other financial products.  The disclosure of commissions and other remuneration in FSGs is generally required for financial services involving all financial product types, including risk products.  This requirement reflects that information about remuneration and commissions is necessary to enable retail clients to understand how they will pay for the financial service they are being offered so they can make informed decisions about whether to acquire financial services from a particular provider. 

4 What advice is a client getting? – Statement of Advice 

4.1 Statement of Advice (SOA)

When personal advice is given to a retail client, a SOA must be provided.
  A SOA must contain information about the personal advice so that a retail client can make an informed decision about whether to act upon that advice.
  

Generally, a SOA must be provided to the client when, or as soon as practicable after the advice is provided.  In any event, a SOA should be given before the adviser provides the client with any further financial services that arise out of or is connected with the advice.

A SOA is required for personal advice in relation to all financial products (including risk products), except the following:

· execution-related telephone advice for products that can be traded on a licensed market (eg. listed securities, derivatives or managed investment products), and

· certain basic deposit products or financial products of a type prescribed by regulations (eg. travellers cheques).

In these situations, even though the providing entity is not required to provide a SOA, it must, at the time the advice is given, inform the client of any commission or other benefit that the providing entity or an associate will receive in connection with the advice.

A failure to provide a SOA when one is required, or providing a defective SOA, is an offence.

4.2 Content of SOAs

A SOA is intended to contain, in a clear, concise and effective manner, the information that a retail client requires for the purpose of making a decision whether to act on personal advice.

In particular, a SOA includes information such as:

· a statement setting out the advice,

· an explanation of the basis upon which the advice was given, 

· who is providing the advice, and

· any warning if the advice is based on incomplete or inaccurate information and who has provided the advice.

A SOA must also contain information about any remuneration (including commissions) or other benefit to be received that might reasonably be expected to be capable of influencing the adviser in providing the advice.

ASIC's proposed policy (which is currently the subject of public consultation) is that, in relation to any remuneration or other benefit that is capable of influencing the providing entity, a SOA must contain in easy to understand language in one place:

· who provides the benefit and its source,

· who receives the benefit,

· in what circumstances the benefit is expected to be received, and

· the amount of the benefit (or how it will be calculated).

A SOA must necessarily contain more specific information about any remuneration than that required for a FSG.  Generally, remuneration will need to be disclosed as a dollar amount, but, where this is not possible, a description of how the remuneration is to be calculated, including worked example(s) and percentage amounts, as appropriate, should instead be provided.

ASIC's proposed policy is that a SOA must contain details such as:

· remuneration (such as volume bonuses or incentives) paid to the adviser by their employer,

· initial and ongoing/trailing commissions, other than commissions rebated to the client in full, and

· other benefits (such as "soft dollar" arrangements).

It is also ASIC's proposed policy that any benefit, other than commissions rebated in full and hourly fees paid by the client, might reasonably be expected to be capable of influencing the adviser.  Even where the same level of commission is likely to be received for all the products the adviser recommends, ASIC's believes the commissions are reasonably capable of influencing advice as the providing entity must still decide whether or not to recommend any products to the particular client.

4.3 Purpose of disclosing commissions & remuneration in SOAs

The disclosure of commissions and remuneration in SOAs enables the client to understand what factors may have influenced the personal advice they have received and better assess the objectivity and merits of that advice.  

To do so, it is necessary for the client to be informed what financial benefits, if any, the adviser will receive if the client acts on the particular advice.  Furthermore, the disclosure of benefits also promotes transparency and consumer awareness thus reducing the opportunity for advisers to act out of self-interest to the disadvantage of clients (eg. through the "churning" of products). 
 

4.4 Summary

The requirement to provide a retail client with a SOA when giving personal advice does not distinguish between risk products and other financial products.  The disclosure of commissions and remuneration in SOAs is required for personal advice in relation to all financial product types, including risk products.  Information of this type is considered necessary to enable retail clients to understand what remuneration might have influenced any personal advice they receive so they can make informed decisions about whether to act on that advice, irrespective of the type of financial product involved. 

5 What product is a client buying? – Product Disclosure Statement 

5.1 Product Disclosure Statement (PDS)

So that the retail client can make an informed decision about whether to acquire a financial product, they must be given with a PDS.  

The broad objective of this "point of sale" disclosure obligation is to provide retail clients with sufficient information to make informed decisions in relation to the acquisition of financial products, including the ability to compare a range of products.
  

A PDS must be prepared by or on behalf of the issuer or seller of the financial product.  Generally, a PDS should be given to a retail client at or before the time a recommendation is made to buy a financial product, an offer is made to issue or arrange the issue of a financial product, or a seller makes an offer to sell the product if that sale requires disclosure.
  

The obligation to provide a PDS in general applies to all financial products, other than shares and debentures, which have retained the existing disclosure regime in Chapter 6D of the Corporations Act 2001.
   The Corporations Act 2001 thus seeks to achieve regulatory neutrality as between the various financial products, such as the competing investment vehicles of managed investments, superannuation and the investment components of life insurance.
   
5.2 Content of PDSs

PDSs are generally intended to contain the information required for a retail client to make an informed decision whether to acquire a financial product, including the ability to compare a range of products.  This information must be worded and presented in a clear, concise and effective manner. 
 
A PDS is required to include information such as:

· details of the issuer or seller of the product,

· significant benefits of the product, 

· significant risks of the product, 

· costs payable in respect of the product, and

· other significant characteristics of the financial product.

Relevantly, if the financial product will or may generate a return to the client, a PDS must also disclose information about any commission that might impact on the return.

5.3 Purpose of disclosing commissions & remuneration in PDSs

The purpose of disclosing commissions at the point of sale of the product is to enable retail clients to assess the likely return on the product.  In order to do this, commissions must be disclosed to the extent that they will ultimately impact on the return of the product.

Where the commission paid does not affect the return from a product, no disclosure is required.  So, for example, commission will not need to be disclosed as a stand-alone item (that is, distinct from the amounts paid by the client to buy the product) for most risk insurance and other non-investment products provided that the commission does not impact on the return from the product.  

Generally, when a consumer purchases a risk insurance product they pay a premium in order to insure against a future risk.  If and when that future risk eventuates the consumer will receive the amount for which they were insured.  Even though the premium the consumer pays includes a portion that will ultimately be paid to the financial service provider as commission, the payment of the commission will not affect the amount paid if the event occurs.
  

5.4 Summary

The requirements for the disclosure of commissions in PDSs differ from the requirements for FSGs and SOAs.  In particular, commissions need not be disclosed in PDSs if they do not impact on the return of the product.  Therefore, if the commission payable does not affect the return of a risk product, then disclosure of the commission is not mandatory.

6 Concluding Remarks

The disclosure obligations set out in Parts 7.7 & 7.9 of the Corporations Act 2001 are intended to provide retail clients with the information necessary for making three different types of decisions, namely whether to acquire financial services from a particular service provider, whether to act on personal advice and whether to acquire financial products.

The content of these disclosure obligations varies according to the type of disclosure document.

PDSs, for example, need not disclose commissions on risk products when the commissions do not impact on the return of the product.   As the purpose of disclosing information about commissions is to enable assessment of the return of the product, disclosure of this type of information is unnecessary when it does not impact on the return.  

However, FSGs and SOAs, which perform different purposes, require the disclosure of commissions and other remuneration for almost all financial product types, including risk products.  Information of this type is necessary for informed decision making by consumers when acquiring financial services and/or acting on personal advice.  

In particular, retail clients need to know how they will be paying for financial services they are being offered, or what remuneration or other benefits might have influenced any personal advice they receive.  Information of this nature is as relevant to decisions about risk products as any other type of financial product.  Consequently, the Corporations Act 2001 treats the disclosure of commissions on risk products in FSGs and SOAs in the same manner as the disclosure of commissions on other financial products.
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