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Summary

1. The Law Council welcomes the substitution of Corporations Regulation 7.1.29 to clarify the extent of the exemptions formerly available under that regulation and to extend it to all persons who provide the services described in that regulation (including lawyers). 

2. Regulation 7.1.29 deals with a substantial deficiency in the law as previously drafted which provided an exemption for activities of lawyers only insofar as those activities constituted advice.  The activities of lawyers conducted in the ordinary course are not limited to the provision of advice.

The Law Council of Australia

3. The Law Council of Australia is the peak national representative body of the Australian legal profession.  The Law Council was established in 1933.  It is the federal organisation representing approximately 36,000 Australian lawyers, through their representative Bar Associations and Law Societies (the "constituent bodies" of the Law Council).

4. The constituent bodies of the Law Council are, in alphabetical order:

· ACT Bar Association;

· Bar Association of Queensland;

· Law Institute of Victoria;

· Law Society of the ACT;

· Law Society of NSW;

· Law Society of the Northern Territory;

· Law Society of South Australia;

· Law Society of Tasmania;

· Law Society of Western Australia;

· New South Wales Bar Association;

· Queensland Law Society; and

· the Victorian Bar.

5. The Law Council speaks for the Australian legal profession on the legal aspects of national and international issues, on federal law and on the operation of federal courts and tribunals.  It works for the improvement of the law and of the administration of justice.

6. This submission was prepared with the assistance of an ad hoc Law Council working group addressing the relationship of lawyers to financial services reform, and in particular the submission was drafted by Ms Lisa Simmons, a partner of Corrs Chambers Westgarth.  The submission has not been considered by the Council of the Law Council of Australia.

Overview

7. The Law Council welcomes the substitution of Corporations Regulation 7.1.29 to clarify the extent of the exemptions formerly available under that regulation and to extend it to all persons who provide the services described in that regulation (including lawyers).

8. The Law Council’s submission is directed at Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No. 3), Statutory Rules 2003 No. 85.  The submission does not address the Corporations Amendment Regulations 2003 (No. 1), Statutory Rules 2003 No. 31, which is also being considered in this inquiry by the Parliamentary Joint Committee on Corporations and Financial Services.

9. Regulation 7.1.29 provides inter alia that a person will not be taken to be providing a financial service when providing an “eligible service” if:

· the person provides the eligible service in the course of conducting an exempt service;

· it is reasonably necessary to provide the eligible service in order to conduct the exempt service; and

· the eligible service is provided as an integral part of the exempt service.

10. The definition of “exempt service” is not limited to advice.  Accordingly regulation 7.1.29 deals with a substantial deficiency in the law as previously drafted which provided an exemption for activities of lawyers only insofar as those activities constituted advice.  The activities of lawyers conducted in the ordinary course are not limited to the provision of advice.  This is discussed in greater detail later in this submission.

11. An eligible service will only be exempt if provided in the course of conducting an exempt service and only if the eligible service is reasonably necessary to and an integral part of the exempt service.  The Law Council queries the rationale for requiring that an eligible service be both reasonably necessary to and an integral part of the exempt service.  The wording gives rise to some uncertainty as to its application to lawyers and may give rise to unintended consequences for lawyers.  The submission comments below (at paragraphs 17-22) on the difficulties which will be experienced by lawyers as a result of this wording.

12. Regulation 7.1.29 goes on to describe what constitutes provision of an “exempt service” which includes preparation and audit of financial reports, advising on acquisitions and disposals of entities, provision of advice on establishment of superannuation funds and taxation advice.  Some specific comments on the definition of “eligible service” are set out below (at paragraphs 23-30).

13. Lawyers of course also have the benefit of the exemptions available under section 766B(5) paragraphs (a) and (b) of the Corporations Act 2001 (Cth), which provide that a lawyer is not providing financial product advice:

(a) if the advice is given by a lawyer in his or her capacity, about matters of law, legal interpretation or the application of the law to any facts or

(b) is any other advice given by a lawyer in the ordinary course of activities of a lawyer, that is reasonably regarded as a necessary part of those activities.

14. These exemptions are sensible and necessary given the wide definition of “financial product advice” contained in Chapter 7 of the Corporations Act 2001 (Cth).  By including these exemptions for certain advice given by lawyers, Parliament has recognised the need to balance the costs of requiring lawyers to hold Australian financial services licences against the benefits to be gained from their doing so.  It is sensible that lawyers not be subject to additional licensing requirements given the professional standing, ethic and self-regulatory arrangements applying to lawyers.

15. While these advice exclusions are useful, there are activities regularly undertaken by lawyers in the ordinary course of their activities as lawyers which should not require their holding of an Australian financial services licence.  In particular, there are activities undertaken by lawyers which may amount to “dealing” in a financial product or to the provision of a custodial or depository service and these activities may not be outside the scope of the definition of “financial service”, even with the enactment of regulation 7.1.29.  In other words, regulation 7.1.29 may not embrace all of the services which are provided by a lawyer in the ordinary course of activities of a lawyer, that are reasonably regarded as a necessary part of those activities and which should not on a public policy basis, be regulated under the Corporations Act.  The Law Council questions whether it was the intention of the Parliament to require that a lawyer hold an Australian financial services licence for activities which are ordinarily incidental to legal practice and in respect of which the lawyer is already regulated by a professional body.  Certainly the recommendations of the Wallis enquiry would not have extended so far.

16. At paragraphs 31-44, this submission sets out some specific instances of conduct engaged in by lawyers in the ordinary course of their activities as lawyers which is not carved out of the definition of “financial service” either by the existing exemptions available under section 766B(5) of the Corporations Act 2001 (Cth) or under new regulation 7.1.29 and will likely involve the provision by them of a financial service.

Reasonably necessary and an integral part of the eligible service

17. As discussed above, if a lawyer provides advice in the ordinary course of his or her activities as a lawyer that is reasonably regarded as a necessary part of those activities, the lawyer will not be taken to be providing a financial service.

18. However, the activities of a lawyer are not restricted to the provision of advice.  Accordingly, the Law Council has a genuine concern as to the limitations in the application of regulation 7.1.29 which it would like to see resolved, to ensure that a lawyer is not required to hold an Australian financial services licence for conduct which is undertaken as an incidental part of the ordinary activities of the lawyer and in connection with the giving of advice for which the lawyer would not require an Australian financial services licence.

19. The Law Council is comfortable with that part of regulation 7.1.29 which requires that, for a service to be an “exempt service” it must be provided in the course of an eligible service and be reasonably regarded as a necessary part of that service.  However, difficulties arise with the application of the additional test that an exempt service must also be an integral part of the eligible service and we suggest that the word “and” be replaced with “or”.

20. It is easiest to explain the problem by reference to a practical example.  Take for instance a lawyer engaged by a client to act on the acquisition of a company.  In the course of so acting, the lawyer must provide advice on the due diligence issues, the terms of the contract for the acquisition of the shares in the company, the regulatory approvals that may be required and possibly on tax issues arising from the acquisition.  It is clear that this advice will fall within the exemption from the definition of “financial product advice” under section 766B(5)(b) of the Corporations Act 2001 (Cth) and that the advice will likely fall within the description of an “eligible service” in regulation 7.1.29(3)(c).  However, the lawyer will be required to provide other services in the course of this matter.  Of relevance to this submission, the lawyer may also be required to:  

· execute the acquisition contract as attorney for the client; and

· receive, hold and temporarily invest the consideration for the acquisition paid to the lawyer by his or her client.

21. Will these ancillary services, which are activities undertaken within the ordinary course of activities of a lawyer, be taken to be reasonably necessary and an integral part of the provision of advice on the acquisition?  The first test, that the service be “reasonably necessary”, is likely to be satisfied.  The second test, that the service be “an integral part of” may not be satisfied in respect of each of the additional activities listed above.

22. In preparing this submission the Law Council has considered the approach taken to professional activities in the UK, when the laws regulating financial services were substantially amended in 2000 and 2001.  Activities which are carried on in the course of carrying on any profession or business which does not otherwise consist of regulated activities (financial services) and may reasonably be regarded as a necessary part of other services provided in the course of that profession or business are taken not to amount to arranging a dealing in investments or to safekeeping and administering investments.
  There is no additional test that the activities be an integral part of such services.

“Eligible service”

23. The Law Council has considered the descriptions of “eligible service” set out in new regulation 7.1.29 and the points raised in the other submissions on the regulations which have been made to the Joint Parliamentary Committee on Corporations and Financial Services.  The following summarises the concerns of the Law Council about the definitions of “eligible service” set out in regulation 7.1.29.  In some instances, the points made reflect points raised in submissions made by others.

Advice on acquisitions and disposals of incorporated or unincorporated entities – sub-paragraph 7.1.29(3)(c)

24. The manner in which this sub-paragraph is worded would suggest that advice on an acquisition or disposal will only be an eligible service if the advice relates to the acquisition of the whole and not only a part interest in an incorporated or unincorporated entity.  For instance, would advice given in connection with a takeover bid for 50% of the issued capital of a company fall within this paragraph?

25. There appears to be a drafting error in sub-paragraph (iii) which provides that advice given must not relate to other financial products that the body corporate or the trustee of the trust may acquire or dispose of.  It would appear that these references should be to an “entity” (as in the opening words to paragraph (c)).

26. As sub-paragraph (iii) requires that advice must not relate to financial products that the body corporate or the trustee of the trust may acquire or dispose of, this would appear to give rise to the result that the advice provides on the acquisition of the interests would fall within regulation 7.1.29.  However the advice the lawyer provides on the restructuring of a company group being acquired or on a change to insurance or investment arrangements necessitated by the acquisition (and the consequent departure of a company from a different corporate group) would not fall within regulation 7.1.29.

27. The service comprising advice given by the lawyer in the ordinary course of his or her activities would fall within the exemption under section 766B(5).  However, regulation 7.1.29 is essential to ensuring that other non-advisory services provided by a lawyer in the course of a matter, such as arranging a dealing in a financial product by facilitating the drafting and execution of documentation to effect a share transfer or providing a custodial or depositary service by acting as stakeholder and holding the deposit payable in respect of the transaction, do not require the lawyer to hold an Australian financial services licence.

Advice on taxation issues including advice on the taxation implications of a financial product provided the person will not receive a benefit as a result of the person advised acquiring the financial product mentioned in the advice – paragraph 7.1.29(4)

28. The restriction on the ability of a tax adviser to earn commission from products acquired as proscribed by sub-paragraph (b) in this paragraph makes little sense.  The regulations already permit a person to refer another to the holder of an Australian financial services licence provided that the person discloses the commissions received from the licence holder (see Corporations regulations 7.6.01(1)(e) and 7.6.01(1)(ea)).

Advice in relation to the establishment, operation, structuring or valuation of a superannuation fund – paragraph 7.1.29(5)

29. A lawyer will in ordinary course of his or her activities as a lawyer provide advice to a client on the advantages or disadvantages of certain types of superannuation fund structures over others.  In particular, a lawyer will consider and advise on the implications for a client of the client establishing his or her own self-managed superannuation product and will indicate the benefits and detriments of such a structure when compared against the client’s membership of and investment into a master trust, a public offer superannuation fund, an industry fund or even a corporate fund (when available).  An interest in each of these different superannuation structures will constitute a different financial product.  Even in circumstances where the advice is deliberately framed so as to avoid making an express recommendation as to the best course of action for the client, it is likely to be the case that an implicit recommendation is given.  In such a circumstance, the activity undertaken by the lawyer would not fall within the scope of paragraph 7.1.29(5).

30. The lawyer would not need to have an Australian financial services licence for advice given by the lawyer in the ordinary course, that is reasonably regarded as a necessary part of those activities.  However, regulation 7.1.29 will operate so that other non-advisory services provided by a lawyer in the course of a matter, such as arranging a dealing in a financial product by facilitating the establishment of a self-managed superannuation scheme and possibly preparing and executing as attorney the documentation concerning the client’s investment, do not require the lawyer to hold an Australian financial services licence.

The ordinary course of activities as a lawyer

31. The Law Council has been working to identify services provided by lawyers which may not constitute financial product advice (which may fall within the exclusion in section 766B(5)) but may constitute some other type of financial service within the meaning of section 766A of the Corporations Act 2001 (Cth).

32. The following is a list and discussion of activities with which the Law Council is presently concerned.  The list may not be exhaustive as the Law Council is still working to ensure that all relevant activities of lawyers have been identified.

Holding and dealing with Trust Money and Controlled Money

33. While each State’s professional regulations differ slightly, the following (based on New South Wales legal regulations) is indicative of a lawyer’s obligations in relation to money received from or on behalf of a client.

34. Money received by a lawyer, in the course of practice, on behalf of a client or other person ("Client”) must be:

· paid into a general trust account at an approved financial institution and held as required by law (“Trust Money”);

· paid otherwise than into a general trust account, as directed by the Client, and (if the money is to be held under the direct or indirect control of the lawyer) held as required by law (“Controlled Money”);

· paid or delivered to a third party free of the lawyer’s control as directed by the Client (“Money in Transit”).

35. A lawyer who practises as a principal (either in partnership or as a sole practitioner) carries on a financial services business when the lawyer:

(a) holds Trust Money for a Client in a bank account (basic deposit product);

(b) holds Controlled Money for a Client invested in a bank account or other financial product; or

(c) deals with Controlled Money as attorney for a Client, when the lawyer acquires or disposes of financial products for the Client.

36. In the case of money held in accordance with paragraphs (a) and (b), the lawyer will be providing a custodial or depositary service within the meaning of section 766E of the Corporations Act 2001 (Cth), as the lawyer will be holding the trust account on trust for the client.  The trust account or controlled money account will be a financial product.

37. The lawyer may also be dealing in a financial product when the lawyer acquires a financial product out of the controlled money held by the lawyer.  The lawyer will not have the benefit of the exemption from “dealing” in section 766C(3) of the Corporations Act 2001 (Cth) because the lawyer is not taken to be dealing on the lawyer’s own behalf but is dealing on behalf of the client.

38. On 11 March 2003, draft Corporations regulations were issued for consultation which provided that conduct would not amount to the provision of a custodial or depositary service (or consequently to dealing in a financial product) if it comprised holding a basic deposit product on trust for another person.  If these draft regulations are passed, then the issue of whether a lawyer is providing a financial service when the lawyer invests and holds Trust Money or Controlled Money in a basic deposit product will be resolved.  However, the issue will still remain for Controlled Money invested by lawyers in other financial products, such as cash management trusts.  This is so even when a lawyer undertakes that investment only on the express direction of the client.  There is no good policy basis for this distinction and we suggest that it should be addressed to permit a lawyer to invest money in cash management trusts on behalf of a client.

Acting as attorney for clients

39. Lawyers are frequently appointed by clients as attorney to execute legal documents, acquire and dispose of property and perform related functions for those clients.  When a lawyer executes a document, the effect of which is to give rise to a dealing in a financial product, that action may (depending upon the particular circumstances) amount to the provision of a financial service by the lawyer (being to arrange a deal in a financial product on behalf of a client).  We would regard this as part of the ordinary business of a lawyer and while it is arguably not necessary, it is often more convenient for the client than appointing some other person.  Given that default in this area would be covered by lawyers’ fidelity funds and mandatory insurance, we consider that there is a good policy basis for expressly providing this exemption for lawyers.

Arranging sale of securities at request of clients

40. Lawyers are asked by their clients to arrange the sale of securities held by them.  Lawyers will organise for the transaction to be effected through an appropriately licensed broker and only in accordance with the instructions given by the client.  We suggest that this should be exempt.

Acting as executor or trustee in respect of a deceased estate

41. Lawyers are frequently appointed as executors of their clients’ estates and consequently, often become trustees of those estates following performance of all executorial duties.

42. As executor, a lawyer will be responsible for organising the assets of the deceased, paying expenses and distributing the residue of the estate in accordance with the will.  Whatever property comes to the executor by reason of the executor’s office comes to him or her in full ownership without distinction between legal or equitable interests.  As such any dealing by the executor with financial products which constitute property of the estate should not constitute a financial service since the executor should have the benefit of exemption for “dealing on own account” (see section 766C(3) of the Corporations Act 2001 (Cth)).  Similarly, because an executor will be taken to have full ownership of the estate property, the lawyer should not be taken to be providing custodial or depositary services.

43. The position is however complicated when the executor completes his or her duties and assumes the role of trustee.  At that point, a lawyer performing the role of trustee will likely be providing a custodial or depositary service to the extent that any residual property held by the lawyer constitutes a financial product and will also be dealing in a financial product when disposing of those financial products to creditors, beneficiaries or others.  We suggest that this should be exempt.

Arranging cover notes of insurance for conveyancing clients

44. A lawyer is routinely expected by a client purchaser to take out an insurance cover note as soon as a contract for the purchase of land has been entered into.  Failure to do so would ordinarily amount to professional negligence.  This will amount to the lawyer arranging a dealing in a general insurance product on behalf of the client.  A general insurance product constitutes a financial product under section 763C of the Corporations Act 2001 (Cth).  Obtaining the cover note is an ordinary part of the business of routine conveyancing.  The insurance company will provide all necessary disclosures in relation to the provision of the policy at a later time.  Accordingly, we suggest that a lawyer obtaining cover note protection for a client should be exempt.
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� 	Wallis Committee, pages 275-6.


� 	Paragraph 67, The Financial Services and Markets Act 2000 (Regulated Activities) Order 2001.






