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5 June 2003

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services 

Room SG.64

Parliament House

CANBERRA ACT 2600

Email: corporations.joint@aph.gov.au
Dear Secretary,

Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No. 3) 2003 No 85

Taxpayers Australia Inc welcomes the opportunity to provide comments to the Parliamentary Joint Committee on Corporations and Financial Services regarding Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No.3), Statutory Rules 2003 No. 85.

Taxpayers Australia Inc
Taxpayers Australia Inc is a not-for-profit membership organisation, established in 1919 to educate, inform and represent taxpayers. It currently has over 9,000  members who include tax advisers, tax agents, accountants, financial planners, business people, trustees of self managed superannuation funds, investors, academics, students and others from all sections of the general public. Member services, all of which are available to the public include: 

· An annual Tax Summary of 960 pages which is provided to members.  This is also produced as The Taxpayers Guide for retail sales and The Tax Manual as a set text for the Diploma of Financial Planning Tax Planning unit DFP5;  

· A Fortnightly Taxpayer journal and other leading technical publications; 

· Seminars and an Annual Conference on tax, self managed superannuation and various related topics;

· DIY superannuation manual (loose leaf, updated quarterly);

· A quarterly DIY superannuation journal;

· Trust deeds; and

· Tax and superannuation fund software.

We also have a technical phone and e-mail helpline available to members.   

Superannuation Australia was established in 1997 and is wholly owned by Taxpayers Australia Inc. It is the peak independent voice for Self Managed Superannuation Funds (SMSFs) and an advocate of the rights of trustees of SMSFs, who are committed to protecting their rights to create wealth for retirement. It represents the interests of people who are setting up and running their own SMSFs.  Its aim is to keep the ‘self’ or ‘DIY’ in Self Managed Super Funds.  This is done by providing information and education about superannuation, tax and trustee leglislation and the responsibilities involved in protecting retirement savings in SMSFs.  

Superannuation Australia provides a dedicated and co-ordinated Do It Yourself Superannuation Service for both SMSF Trustees and their Advisers.  Interest in our SMSF seminars,  DIY superannuation manual, DIY superannuation Journal etc stems from those interested in establishing their own SMSFs, SMSF Trustees, and advisers including accountants, financial planners and lawyers.

Informing, educating and empowering trustees as well as their advisers and  maintaining the integrity of the self in the self managed superannuation fund option for those individuals who choose to manage their superannuation savings themselves is of critical importance.

Background to SMSFs  

Effective from 8 October 1999, the definition and regulation of superannuation funds with 1 to 4 members changed.  A new definition of a self managed superannuation fund (SMSF) replaced ‘excluded’ superannuation funds and these have been regulated by the Australian Taxation Office (ATO) since 8 October 1999.  Taxpayers Australia was a member of the advisory committee established to provide guidance to government on this process.

These changes placed an increased emphasis on compliance with the government’s retirement income objectives.  SMSFs do not have to comply with all the requirements of the SIS Act which apply to other funds and there has been some rationalisation of paperwork with one electronic return combining the fund tax return, SIS regulatory annual return and superannuation contributions return, since 2000/01.

It is important to note that a SMSF was not a ‘security’ under the old Corporations Law and therefore was not under ASIC’s regulatory jurisdiction.  SMSFs were never part of the suite of superannuation alternatives considered by Proper Authority Holders in an industry based on commission and the selling of a limited range of fund managers’ products approved by a particular dealer.

SMSF Advice that requires an AFSL
The main reason that Taxpayers Australia Inc has prepared a submission for this Inquiry is to express our concerns about aspects of the scope and application of Regulation 7.1.29 as explained in the Explanatory Statement, which may compromise and jeopardize the ability of SMSFs to fulfill the role for which they were intended.

We support the intent of the Financial Services Reform Act (FSRA) to provide consistent legislative protection for consumers seeking financial product advice irrespective of who provides that advice.  However, we would be concerned if this comes at the expense of the lower costs and streamlined compliance requirements associated with SMSFs and where the emphasis on “self” is distorted and compromised as advisers holding licenses scramble to get access to the SMSF billions.  Licensing the recommendation to use a SMSF structure will not enhance consumer protection if the integrity of SMSFs is compromised by a plethora of AFSL holders keen to access the SMSF gravy train and aggressively targeting this potential new business, with the main game being the ensuing commissions and trails that flow from the investment products sold.

SMSFs – what an Australian Financial Services Licence (AFSL) covers

As a precursor to outlining these concerns, we make the point that the adoption of a very broad definition of “financial product” to include superannuation structures will make it very difficult for those, particularly in small business, who need to consider what vehicle to use for their superannuation as part of overall business planning rather than as an isolated investment decision.  Indeed there is an increased danger that fragmenting such advice will result in poor advice.

We note with some concern the current confusion in the industry about what advice on SMSFs can be given under an AFSL, which has not been clarified with the release of the current Regulation 7.1.29 and the Explanatory Statement. For the protection of consumers (potential and current SMSF Trustees), a clear distinction has to be made between a licensed person recommending a SMSF as a suitable vehicle for a consumer’s superannuation savings (and therefore regulated by ASIC), and a “SMSF Adviser/Specialist” who proposes to take on the role of the SMSF Trustee in all but name (role and responsibilities of SMSF Trustees are not regulated by ASIC).  Consumers need to be confident that an authorised representative of an AFSL holder, does not exceed their authority when recommending a SMSF.  

Further, where a licensed adviser is making a recommendation to a client that a SMSF is a suitable superannuation vehicle for them, it is essential that they consult with the client’s accountant who is a registered tax agent or specialist tax adviser who has comprehensive knowledge of the client’s affairs.  It is our experience that while many people can and do administer their funds themselves, they will initially refer to their accountant who understands their business and family structures and finances and has the  required level of tax, accounting and superannuation knowledge, expertise and ability to evaluate the appropriateness of using a SMSF structure for their superannuation.   

Specific issues with Regulation 7.1.29 and Explanatory Statement

7.1.29(5)

Under the FSRA, the definition of “financial product” has resulted in the recommendation to use a SMSF being caught in the FSR regime.  This creates particular challenges because there are some superannuation rules specific to SMSFs only: they have a different regulatory regime and the members, also being trustees, have total control and responsibility over the establishment, operation and administration of their superannuation fund.  We are concerned that these differences have not been recognised and addressed in the Explanatory Statement to Regulation 7.1.29 and make the following points:

(1) The Explanatory Statement to Regulation 7.1.29, specifically states that “a superannuation product changing from the growth phase to the pension phase” constitutes financial product advice.  However, to move a SMSF into pension phase is a mere Tax Office driven tax, accounting and administrative process. The Explanatory Statement does not differentiate SMSFs from other superannuation providers in this instance.   A SMSF Trustee/member needs to consult their tax adviser, not a financial product adviser, to establish an income stream from their SMSF.  Of course, where a SMSF Trustee/member did not want to do it themselves, they would seek advice from a licensed adviser to discuss the alternatives available in the market from fund managers, in addition to the tax advice they would require regarding any tax implications, including capital gains tax (CGT) matters.

As a further point, rolling over into a retail income stream product is not usually a consideration for a SMSF.  For instance, many SMSFs will hold real property, direct shares and other securities. Realising such assets could result in costly tax implications if the investments of the SMSF needed to be liquidated to do this and the tax adviser who has prepared the fund’s tax return would be the professional able to to discuss these matters.

This also means that in the event of the member’s death, a reversionary pension cannot be established without referring to an adviser with an AFSL.

(2) “Making additional and voluntary contributions to a superannuation fund” is given in the Explanatory Statement as another example of financial product advice on investment decisions.  We make the point that this example does not distinguish between a decision to make additional and voluntary superannuation contributions and choosing which vehicle should be used for such contributions. 

The decision to make additional and voluntary contributions will be based on tax advice, particularly with regard to the making of undeducted contributions versus salary sacrificed contributions or personal deductible contributions, or factual information about how much an individual needs for their retirement (using any of the many calculators available in the public domain).  The individual can then make their own decision as to where those contributions will go or seek guidance from a licensed adviser.  We believe that it is advising the client where to place the contributions, ie the most appropriate of the investment options, that is financial product advice, not the decision to make additional and voluntary contributions. 

(3) The explanatory memorandum to Regulation 7.1.29 means that an accountant can’t give a opinion that a child should be a member of a parent’s SMSF, and in fact that the child’s parent cannot invite their child to become a member of the SMSF. 

General Comment:

As a further point, for the protection of Trustees of SMSFs, we would expect, that anyone who purports to be a “SMSF Adviser” or “SMSF Specialist”, and is offering services that go beyond the advice covered by an AFSL licence should have professional qualifications and expertise at least equivalent to a qualified accountant with current tax knowledge.

Committee Consultations
Taxpayers Australia would welcome the opportunity to participate in any further discussions with the Committee, or to give evidence to the Committee regarding this or other related matters with a view to ensuring a workable regime that truly does protect consumers, particularly with respect to SMSFs.  We also express our interest in receiving a copy of the Committee’s final report.

Yours sincerely,

Carolyn Mooney, Financial Services Adviser

Barbara Smith, Technical Director

Taxpayers Australia Inc.
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