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DRAFT ACCOUNTING INDUSTRY GUIDE

LICENSING UNDER THE FINANCIAL SERVICES REFORM REGIME

Updated 9/5/03
Purpose of the Guide

This Guide has been prepared following significant member input and on-going consultations. 
This Guide is intended to provide a clear indication when licensing: 

· is required for Accountants (includes both ‘tax agents’ and ‘recognised accountants’) who are operating in the Financial Services arena; and 

· is not applicable for those Accountants who provide accounting services that are not considered to be financial services and thus not covered by the Financial Services Reform Act 2001 (FSRA).

This Guide provides practical examples of when typical professional advice provided by Accountants is or is not required to be done by a financial services license holder.  In summary the Professional Bodies are of the opinion that most of our Members who are not in the Financial Planning Industry do not advise or deal in financial products, and therefore are not captured by the Licensing provisions of the FSR Regime.  However those members who have provided financial product advice (eg invest in X unit trust) will be covered by the FSRA licensing requirements.
Members input on this draft Guide are welcomed and can be addressed to ICAA: Keith Reilly, Technical Adviser, keith@icaa.org.au, 

Transitional Provisions 

The Transitional provisions of the FSR Regime as they relate to Licensing for Accountants are such that Licensing is not operative until 11/3/2004 or when an Accountant obtains a License, whichever occurs first.  ASIC’s ‘Frequently asked questions about FSR: Do the AFS licensing requirements apply to accountants?’ updated at 4/7/02 states that the FSR’s Licensing provisions do not apply to ‘incidental advice’ given under the former Corporations Act up to 11/3/2004.  Incidental advice is defined as investment advice given by an Accountant that is merely incidental to the normal accounting practice business.  

Whilst the applicability of this provision has been the subject of much debate, including what is investment advice, and the degree of repetition of investment advice before it becomes more than incidental, the new FSR licensing provisions make it clear that ‘investment advice’ unless specifically exempted by the FSR regime (eg S 766 B (5) or Regulation 7.1.29), requires a License.

During the transitional period, activities of Accountants that fall under the term ‘incidental advice’ do not require Licensing, nor do those activities covered by Section 766 B (5) (tax agent advice), or Reg 7.1.29 (Circumstances in which a person is taken not to provide a financial service). The provision of factual information does not require a licence under either regime.
When is a Licence Required? 
The FSRA sets out those situations where an Australian Financial Services Licence (AFS Licence) is required.  Members should understand the following important sections of the FSRA in order to make their decision whether their circumstances require them to be licensed. 

Section 911A of the Financial Services Reform Act 2001 requires a person who carries on a ‘financial services business’ to hold an Australian Financial Services Licence.

Section 761A defines a ‘financial services business’ as being ‘a business of providing financial services’.

Section 766A states that a person provides a ‘financial service’ if they ‘provide financial product advice’. 

And

Section 766B defines ‘financial product advice’ as being ‘a recommendation or statement of opinion, or report’ that ‘is intended to intended to influence a person or persons in making a decision in relation to a particular financial product or class of financial products,’ or ‘could reasonably be regarded as being intended to have such an influence.’(See Appendix 1 for relevant provisions)

For those who wish to provide financial product advice and take on financial planning activities, please contact your professional body for more details as to the requirements to become licensed or an authorised representative of the licence holder.  

When is a Licence Not Required 

Accountants’ Activities

An Australian Financial Services Licence (AFSL) is not required when a financial service is not provided.  In addition the Act and Regulations sets out activities that are deemed to not be a ‘financial product advice’ or a ‘financial service’.  

Regulation 7.1.29

The original Regulation 7.1.29 issued in 11/2001 applied only to “Recognised Accountants”, these being members of ICAA, CPA Australia and NIA.  Changes made to the Regulation have removed the application of the term “Recognised Accountant” and the Regulation now applies to any financial adviser and others that might potentially be caught unintentionally by the Act.  The Professional Bodies note that the original Regulation applied only to “Recognised Accountants” due to the fact our members already have consumer protection measures inbuilt in their membership of a professional body, such as Codes of Ethics, Professional Indemnity Insurance, Quality Reviews and CPE requirements.  Such requirements elevate professional accountants above other financial advisers.

Activities exempted by Regulation 7.1.29 include: 

· debt management,

· compilation and audit

· taxation, 

· risk assessment, 

· business planning, 

· due diligence, and 

· superannuation.

Subsection (1) of the Regulation states:

(1) For paragraph 766A(2)(b) of the Act, a person who provides and eligible service is taken not to provide a financial service if:

(a) the person provides the eligible service in the course of conducting an exempt service: and

(b) it is reasonably necessary to provide the eligible service in order to conduct the exempt service; and

(c) the eligible service is provided as an integral part of the exempt service.
This means that the activities that are listed in subregulations (3) to (5) can be provided by accountants and other Financial Advisers as long as those activities are the primary purpose for the advice that is given and any “incidental advice” in the old concept is reasonably necessary to and an integral part of that activity.  This should not be read as “loosely” as the previous “incidental advice rule” was often interpreted.  You can not under any circumstances recommend investment in a particular financial product.

‘Advice’ or ‘advising’ is defined in S 766 B (5) or Regulation 7.1.29 and is intended to apply to all the activities undertaken by a ‘Tax Agent’ or other Financial Advisers that are considered to be part of the ‘ordinary course of activities as such…and that is reasonably regarded as a necessary part of those activities’.  It would however exclude any services not considered to be part of the ordinary activities of that service (eg invest in x unit trust rather than specific equities).

In interpreting Regulation 7.1.29 both the original and the revised Regulation’s list of Activities need to be considered in the overall context of the FSR Regime.  As detailed in discussions with Government, Parliament and Treasury, the Regulation can only be a mechanism that provides a fairly widely ranging exemption under the law and cannot specifically cover every practical instance raised.  Commonsense is therefore required particular in determining whether a specific financial product recommendation is made.
Compliance Advice
The FSRA and in particular Regulation 7.1.29 clearly allow a person to provide compliance advice under any other Acts such as the Corporations Act (eg audit requirements), Family Law and in particular for Superannuation the SIS legislation - ie these are your obligations under the ABC Act / this is the requirement you must meet under the XYZ Act.
Factual Information
ASIC has provided information clarifying when a Financial Services Licence is required. This document states If a communication does not involve a recommendation or a statement of opinion, or a report of either of these things, it is not financial product advice. Communications that consist only of factual information…will generally not involve the expression of opinion or recommendation and will not, therefore, constitute financial product advice.”  Extract from [LIC 60] Licencing: The scope of the licencing regime: Financial product advice and dealing Issued 28/11/2001 Updated 11/2002 paragraph 1.2.4 - 1.2.5.  
It is recommended that accountants relying on this exclusion from the requirement to hold a financial services licence should accompany the information with a disclaimer. 


Broad Asset Allocation Advice 
Regulation 7.1.33A is a general exemption for what is commonly known as broad asset allocation advice from the licensing requirements by stating that such advice ‘is taken not to provide a financial service’.  The regulation provides relief where the advice relates to the allocation of funds that are available for investment between one or more of the following:

· Shares

· Debentures

· Debentures, stocks or bonds issues, or proposed to be issued by a government

· Deposit products

· Managed investment products

· Investment life insurance products

· Superannuation products

However care needs to be taken that no specific financial product recommendation are made (i.e. a specific class of Equities – such as for example Mining Shares).  Refer to Appendix 1 for relevant provisions.

Q: Can I give general asset allocation advice?

A:  FSR licensing is not required where general asset allocation advice is given.  This is advice that relates to the allocation of a person’s funds that are available for investment between one or more of certain types of investment.  These include shares, deposit products, managed investments and superannuation.  However, you will need to be licensed to provide any more specific advice than this.  Under FSR, advice includes not only advice about particular products (eg. ABC Imputation Fund, XYZ Ltd  Shares), but also about classes of products (eg: banking shares, mining shares). 
Referrals 
Regulation 7.6.01(e) Makes it clear that where an accountant (or another person) who is not licensed to provide financial product advice, merely refers a client on to a licensed 3rd party, this is not providing financial advice.  However the regulation also requires that the accountant must not be a representative of the licence holder and the accountant must disclose any benefit (such a  s a commission) they receive for making the referral.

Q:  Does it matter whether a commission from a Licensee is received as a spotter’s fee or only when a product is purchased and is it critical whether the benefit received for the referral is a flat fee or a commission?

A: Regulation. 7.6.01(1)(e) exempts a referee from requiring a licence as long as all benefits that may be receivable are clearly disclosed to the client being referred.

Disclaimers

Whilst the use of a Disclaimer is not a defence to breaching the licensing provisions, it is a useful reminder that financial product recommendations do in fact require a Financial Services Licence, and ‘will help avoid misleading or confusing consumers about the purpose of the communication.’  When using a disclaimer the accountant must make it clear that they are not licensed pursuant to the FSRA to provide financial product advice and that if the client seeks such advice they must be referred to a licensed 3rd party.
Regulation 7.1.29 4(c)(ii) is an example of where a ‘disclaimer’ is required where certain taxation advice is given.


Accountants Activities:  Example Situations determining whether a Licence is needed or not


Business Planning 
Business planning includes those activities where the client of an accountant seeks advice in relation to the establishment, running and sale of a business.  Such business planning advice is a normal part of the activities of an accountant and other Financial Advisers.  During the provision of such advice the accountant will be obliged to advise in relation to financial products in a broad sense.  Such advice does not require a licence as long as the accountant does not give the client specific financial planning advice. (eg, purchase x shares)

Accountants are recognised by the clients as the premier advisers of this type of advice.  In discussions with Treasury it has been repeated that such activities do not come under the FSRA.  Here are some common Q & A’s that should make this clearer to members. The Explanatory Memorandum (EM) to Regulation 7.1.29 explains that paragraph 7.1.29(3)(c) relates to the giving of advice about a business including “administrative and operational issues”.
BPQ1:  Can an accountant recommend to a client that they establish their business as either a company, trust, partnership or sole trader or combination of these?

A:  YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”.  Accountants can analyse the needs of the client, identify the pro and cons of different arrangements and advise which solution best fits the need of that client.   This includes recommendation as to the most appropriate structure and the work required to set up such a business structure and to help administer and operate the business structure. Regulation 7.1.29 (3) (d) covers the recommendation and use of so called “Shelf” entities. The EM indicates that accountants can provide these services.
BPQ2:
After advising the client which structures are appropriate, can an accountant then take such actions as are necessary to set up the structure, including the use of a “shelf company”?

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. Accountants can analyse the needs of the client, identify the pro and cons of different arrangements and advise which solution best fits the need of that client. This includes recommendation as to the most appropriate structure and the work required to set up such a business structure and to help administer and operate the business structure. Regulation 7.1.29 (3) (d) covers the recommendation and use of so called “Shelf” entities.  The EM indicates that accountants can provide these services.

BPQ3:
Can an accountant organise for the purchase/transfer of shares in such a business on behalf of the client?

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. Regulation 7.1.29 (3) (d) covers the recommendation and use of so called “Shelf” entities.  The EM indicates that accountants can provide these services.
Such advice and activities would not require the accountant to be licensed. Regulation 7.1.29 (3) (e) allows for the purchase/transfer of shares  between related bodies corporate and Regulation 7.1.29(3)(c) allows for the acquisition and disposal of shares. However as stated in the EM “It will not apply to any financial products that the company acquires or disposes of, such as investments that the company holds.”, therefore it does apply to the purchase or transfer of shares in any investments that the company may hold.
BPQ4:
Can an accountant set up the bank account in order to run the business?
A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business. However this does not include a recommendation of which bank or which banking product is the best for the client.

BPQ5:
Can an accountant provide analysis on the merits of having different classes of shares?

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business.  However as stated in the EM “The advice must only be in relation to the actual entity or related entities such as subsidiaries.  It will not apply to any financial products that the company acquires or disposes of, such as investments that the company holds.”, therefore it does apply to the purchase or transfer of shares in any investments that the company may hold or to the purchase of shares in another entity unless it is a related entity.

BPQ6:
Can an accountant monitor the businesses performance of their client, recommending improved systems and cash flow management and other advice?

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business.  
BPQ7:
Can an accountant, at the behest of their client, maintain the Company Share Registry?

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business.
BPQ8:
Can an accountant conduct ratio analysis and provide recommendations on the appropriate mix of current/non-current assets (i.e. cash and short term fixed interest needs)? 

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business.  However as stated in the EM “The advice must only be in relation to the actual entity or related entities such as subsidiaries.  It will not apply to any financial products that the company acquires or disposes of, such as investments that the company holds.”, therefore you can not advise which bank or banking product is the most suitable.
BPQ:9
Can an accountant bring to the client’s attention various options for holding cash reserves (e.g. interest bearing vs. non-interest bearing accounts)?

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business.  However as stated in the EM “The advice must only be in relation to the actual entity or related entities such as subsidiaries.  It will not apply to any financial products that the company acquires or disposes of, such as investments that the company holds.”, therefore you can not advise which bank or banking product is the most suitable.
BPQ10:
 Can an accountant retain custody of certain business documents, such as Share Certificates and Accounting and Tax records?

A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business.  The FSRA also contains specific requirements in relation to ‘custodial services’ (S 766E(1)).

BPQ11:
Can an accountant assist their client in the sale of a small business and attend to the formalities associated with the transfer of shares/units from either the seller of the purchaser?
A:
YES.  Such recommendations do not require an accountant to be licensed.  Regulation 7.1.29 (3) (c) permits “…advice on the acquisition or disposal…establishment, structuring…of  an incorporated or unincorporated entity”. The EM indicates that accountants can provide these services as they are concerned with the “administration and operation” of the business.  
BP
Q12:
Can an accountant, in compliance with a court order, arrange for the transfer of assets, including financial products, in the following circumstances:

· Between spouses/ defacto’s and other parties subject to a Family Court Settlement?

· Between litigants in a Commercial Dispute?

 A:
YES. Such activities would not require a licence for accountants as they are covered by “administration” under regulation 7.1.29 (3)(c).

BPQ13:
Can an accountant, acting as an executor to an Estate, provide advice that certain financial products be disposed of in order to maximise CGT gains/losses?
A:
YES. Such activities would not require a Licence for accountants as Reg 7.1.29(4) allows for tax advice and S766B(5)(c) would apply as tax considerations would be relevant in any such advice.  (see also section on Taxation Services)

BPQ14:
Can an accountant advice a client to use Bpay or direct debits as a means to manage cashflow?
A:
YES. Such activities do not require a Licence for accountants as Reg 7.1.29(3)(c) allows for the “administration” and Reg 7.1.29.(h) advising on debt management may also apply.
BPQ15:
Can an accountant recommend the use of particular types of hedging (eg: for agricultural crops)?

A:
YES. Such activities do not require a Licence for accountants as Reg 7.1.29(3)(b) permits “advice on the risk associated with carrying on a business…other than advice for the inclusion of an exempt document or statement.”.

BPQ16:
Can an accountant advise on exchange rate risk and make recommendations about hedging, use of bank accounts where a business operates overseas (eg US bank account vs Australian bank account)?
A:
YES. Such activities do not require a Licence for accountants as Reg 7.1.29(3)(b) permits “advice on the risk associated with carrying on a business…other than advice for the inclusion of an exempt document or statement.”.

BPQ17:
Can an accountant advise on futures to hedge projected income streams?
A:
YES.  Such activities do not require a Licence for accountants as Reg 7.1.29(3)(b) permits “advice on the risk associated with carrying on a business…other than advice for the inclusion of an exempt document or statement.”.

Debt Management 
 

Accountants are required to advise their clients on a number of matters relating to the management of debt.  As the person most knowledgeable of their clients’ financial affairs and with the skills available to the accountant, such information is vital to clients in order for them to make informed decisions.  .Section 765A of the FSRA specifically declares that credit facilities are not financial products for the purposes of the Act.  As such, Debt Management will normally involve the use of ‘credit facilities’ and therefore should have no FSR licensing implications.
DMQ1: Can I advise the client about their options in relation to debt/equity capital structure?

A:  YES.  Such advice does not involve financial products and would not be covered by the FSRA.  Regulation 7.1.29(3)(b) which deals with business management provides additional comfort in relation to such advice.

DMQ2:  Can I provide analysis of different loan packages from a range of lenders?

A:  YES.  Such analysis does not involve financial products and would not be covered by the FSRA. Regulation 7.1.29(3)(h) allows for “advice about the provision of financial products as security” and Regulation 7.1.29(3)(b) covers general “…advice on the risk associated with carrying on a business…”.  
DMQ3:  Can I provide analysis of different borrowing facilities?  (eg lease v mortgage v unsecured finance)

A:  YES. Such analysis does not involve financial products and would not be covered by the FSRA.  Regulation 7.1.29(3)(h) allows for “advice about the provision of financial products as security” and Regulation 7.1.29(3)(b) covers general “…advice on the risk associated with carrying on a business…”.  
DMQ4:  Can I provide analysis on interest rate caps and collars?

A:  YES.  An accountant can provide such analysis as Regulation 7.1.29(3)(h) allows for “advice about the provision of financial products as security” and Regulation 7.1.29(3)(b) covers general “…advice on the risk associated with carrying on a business…”.

DMQ5:  Can I advise a client about XYZ Bank’s 5-year floating vanilla package product ABC?  Can I recommend a loans package from a range of lenders at the end of tender process?

A:  YES. Section 765A of the FSRA specifically declares that credit facilities are not financial products for the purposes of the Act.  As such, any credit/borrowing facilities advise does not require licensing.  Where however a financiering package has both a credit and an investing component, licensing might be required if the major part of the facility is an investment/financial product.  Where the facility is predominantly for credit purposes, any investment component can be ignored. 

Financing the Acquisition of Assets

A necessary part of an accountant’s duty when advising a client in relation to running their business will involve the accountant advising on the most effective means to acquire business assets.

Section 765A of the FSRA specifically declares that credit facilities are not financial products for the purposes of the Act.  Regulation 7.1.29 provides further clarification on providing asset acquisition advice as it is intended to cover advice which 'is provided to those actually operating a business', and broad terms used in the Regulation such as 'administration', 'establishment' and 'structuring' would be covered by this exemption from FSR licensing'. (Refer to Appendix 2 - Explanatory Memorandum (EM) to Regulation 7.1.29)
Specifically Regulation 7.1.29 (3)(c) permits providing 'advice on the acquisition or disposal, administration, due diligence, establishment, structuring or valuation of an incorporated or unincorporated entity'.

Note however that the Regulation 7.1.29 exemption 'will not apply to any financial products that the company acquires or disposes of, such as investments that the company holds.' as that would be a specific financial product recommendation. 
FQ1:  Can an Accountant advise clients on the most effective ways to acquire business assets such as equipment, cars, office furniture, e.g. gearing, leasing, hire purchase, loan facilities?

A:  YES. An Accountant does not need to be licensed in this situation as credit facilities are not a financial product in accordance with Regulation s765A (1)(i) and business assets are not included as financial products (s764A).

Insurance

Accountants are not insurance brokers and should not be advising their clients in relation to specific insurance products.  Such advice is financial product advice and can only be provided by a properly licensed or authorised professionals.  However accountants also have a professional and legal duty to provide their client with all necessary information.  This will inevitably lead to the accountant informing the client of the need for various forms of insurance, including Director’s and Officers insurance.

Accountants can provide advice to the client about the need for insurance, what insurance is required and why and provide them with information about what to look for in getting appropriate insurance coverage.  What the accountant cannot do (unless they are otherwise authorised) is recommend that their client go with XYZ Insurance Company.

Regulation 7.1.29(3)(b) provides protection for accountants and other advisers to provide general advice about Insurance and the need to protect against business risk.

 

IQ1: Where an Accountant, in the course of an Audit, compilation of financial statements or preparation of a Tax Return notes that the client does not have Insurance for significant assets, events or individuals etc, can they:

(a) Advise the client the particular types of insurances need to be considered?

(b) Refer the client to one or more Insurance Agents/Brokers?

(c) Advise the client of the best product available for a specific type of insurance?

(d) Advise generally on risk management and possible strategies for managing them?

(e) Evaluate different re-insurance products by which client insurers can mitigate their own risks?

(f) Provide pre and post-loss advice to assist the client with insurance claims management?

A:

(a) YES. Regulation 7.1.29(3)(b) permits accountants to provide general “…advice on the risk associated with carrying on a business…”.  Furthermore the Act allows the giving of factual information (such as type of insurance needed to meet obligations).

(b) YES. Referrals do not require a licence (Reg 7.6.01 (e)) as long as the disclosure requirements are met, including any commission or other payment as a result of referral.

(c) NO. This is a specific product recommendation and meets the definition of financial product advice and would therefore require a license or proper authority.

(d) YES. Regulation 7.1.29(3)(b) permits accountants to provide general “…advice on the risk associated with carrying on a business…”. Furthermore the Act allows the giving of factual information (such as the type of insurance available to mitigate the identified risks).
(e) YES. Reinsurance is specifically excluded from the definition of financial product (s765A(1)(g)) and therefore a licence is not required to provide this type of advice.
(f) YES. Regulation 7.1.29(3)(b) permits accountants to provide general “…advice on the risk associated with carrying on a business…”.  Furthermore the Act does not cover the giving of factual information.

IQ2:  Can an Accountant assist a Client on the following Insurance issues as part of the normal accounting/tax/business professional services provided?

(a) Asset protection – risk exposure (whose name, what structure), what type of insurance will cover a risk

(b) Assist in completing financial details of insurance forms

(c) Identifying a client’s insurance needs to managed the business risk

A: 

 (a) YES. Such advice does not require Licensing as 7.1.29(3)(b) permits accountants to provide general “…advice on the risk associated with carrying on a business…”.  Furthermore the Act allows the giving of factual information (such as type of insurance needed to meet obligations).    
(b) YES. Such advice does not require Licensing as 7.1.29(3)(b) permits accountants to provide general “…advice on the risk associated with carrying on a business…”.  Furthermore the Act allows the giving of factual information (such as type of insurance needed to meet obligations).   (Furthermore the Act does not stop a person from doing anything that is necessary to carry out an activity Subregulation 7.1.29(2).)  Treasury has re-assured the Professional bodies that “The regulation clearly allows a person to provide compliance advice under any Act - ie these are your obligations under the ABC Act, this is the requirement you must meet under the XYZ Act.”

(c) YES. Such advice does not require Licensing as 7.1.29(3)(b) permits accountants to provide general “…advice on the risk associated with carrying on a business…”.  Furthermore the Act allows the giving of factual information (such as type of insurance needed to meet obligations).  This is provided that a particular insurance product is not recommended. 
IQ3 Can an accountant advise the client of the insurance risks associated with changing superannuation fund?

A: YES.  The Act allows the provision of factual information this would include advising the client that leaving a superannuation fund would result in the termination of life insurance that may have been provided by the fund and that the individual should consider their insurance needs and seek advice as to how these are to be addressed. Eg where an individual leaves superannuation or changes fund receiving contributions as a result of a change of employment they may not be aware of the insurance in one fund ceasing and the new fund not commencing until contributions commence. The delay in contributions from the employer can leave the individual without life insurance cover which should be highlighted.
IQ4 Can an accountant advise the client of the insurance available to mitigate risks?
A: Yes.  The Act allows the provision of factual information this would include advising the client that insurance is available to mitigate risk. This would include the identification of types of insurance available to individuals and that they should consider their insurance needs and seek advice as to how these are to be addressed. This information may be made available for example when the client has acquired their first home or motor vehicle. 
Property and Real Estate
Accountants are called upon to give advice in relation to the purchase and selling of property and other forms of real estate.  Such advice might relate to investment, taxation or business advice.  Investment advice in relation to direct real estate advice (eg should buy 1 ABC Street Nerang) is specifically excluded under section 762A.  

PQ1:  Can an Accountant recommend a direct investment in property ?

A:  YES. Direct real estate is not a financial product under FSR (s762A) and, therefore, an accountant would not need to be licensed to recommend an investment in direct property.  However the accountant must be mindful of other rules and legislation dealing with real estate.

PQ2:  Can an Accountant advise on a Property Syndicate for a client?

A:  NO. An accountant would need to be licensed to provide advice on a Property Syndicate or Trust because only direct property is excluded from FSR.

PQ3:  Can an Accountant assist in the establishment of a syndicated structure for investment in property?

A: YES. Regulation 7.1.29(3)(c) allows an accountants to provide advice on ”…acquisition…establishment, structuring…of an entity” and 7.1.29(3)(d) allows for the setting up of “shelf” entities for such purposes.

PQ4:   Can an Accountant provide advice about the Taxation implications of investing in property?
A:
YES. The FSRA does not cover tax advice by accountants.  Where tax advice involves tax advice about a Financial Product under the Act, Regulation 7.1.29(4) will need to be followed.

Share Valuations and Due Diligence
Accountants are regularly called upon by their clients to provide Due Diligence Reports and to undertake Share Valuations as part of their professional services to their clients.  Where such activities are part of the range of services the accountant provides to their clients and does not involve advising the client as to their investment portfolio, such activities can be provided by accountants without the need for an FSR License.  Regulation 7.1.29 provides exemptions 'that are intended to exempt licensing requirements where the advice is provided to those actually operating a business or superannuation fund', except where a valuation provided to its directors is then 'republished in an exempt document to a wider audience' (ie in a prospectus)(Please refer to Explanatory Memorandum to Regulation 7.1.29).

Regulation 7.1.29 (3)(c) – ‘due diligence' and 'structuring or valuation of an...entity' would cover most of the activities of accountants in relation to Share Valuations and Due Diligence.  

SVQ1: Can an Accountant provide share valuations of shares in a family business)?

A: YES. Regulation 7.1.29 (3)(c) allows for the 'valuing the assets of, or shares in, a business, or part of that business' This Activity is doing exactly that - valuing the assets and liabilities (net assets which is the equity - shares) of a business.

SVQ2: Can an accountant provide a number of different valuations on say the following bases: going concern, fire sale for equipment and stock?

A: YES. Regulation 7.1.29 (3)(c) allows for the valuation of net assets (shares).  Therefore no license is required. 

SVQ3:  Can an Accountant provide a comparison valuation based on publicly available information, between two listed companies which the client is considering adding to an investment portfolio?

A:  NO. This is not covered by Regulation 7.1.29 as it is financial product advice, for which a licence is required.

SVQ4: Q:  Can an Accountant sign an Investigating Accountant's Report as a Registered Company Auditor for a merger and acquisition or Stock Market Float?

A:  YES. Regulation 7.1.29 (3) (a) allows for 'the preparation or auditing of financial reports or audit reports' and Reg 7.1.29 (c) allows for 'conducting a due diligence on a business' which in combination is what an Investigating Accountant's Report is required for to satisfy the requirements of the Corporations Act.  The Explanatory Memorandum makes it clear that 'advice about a company's financial statements [can be] included in an exempt document (such as Investigating Accountant's Reports).'

Superannuation 

An accountant can provide the following advice – 
· taxation implications for superannuation contributions, 
· compliance advice in respect of Self Managed Superannuation Funds (SMSF) and other super funds, 
· providing employer with advice on SG obligations, 
· provide audit work and advise the client in respect of legislative breaches and their resolution, 
· can talk broadly about investment issues including asset allocation without providing specific asset allocation advice by recommending particular assets issue, 
· they can set up a SMSF on the advice of a client, 
· they can advise on deficiencies and otherwise of a trust deed, 
· characteristics of the superannuation structure and broadly discuss the type of person these structure should choose (for example SMSF’s generally suit persons with superannuation assets in excess of  $150,000 and wish to control their investment and small business persons.
Accountant cannot provide recommendations on specific superannuation products or superannuation structures
Accountants provide their clients information and advice in relation to superannuation.  In many respects superannuation is largely an offset of small business advice and taxation legislation.  There are many complex tax and administrative requirements attached to superannuation legislation.  Accountants and lawyers have the requisite skills to provide advice in relation to these matters.  This advice is separate from offering and advising clients in relation to specific superannuation products.

Accountants are able to advise their clients about the taxation implications of different superannuation choices, the advantages and disadvantages of different superannuation choices and about the administrative and other legal/compliance requirements in relation to superannuation. This information includes factual information about superannuation structures such as retail funds, industry funds, corporate funds, small APRA funds, public sector fund and self managed superannuation funds (SMSF’s). 

A client may also instruct their Accountant or tax agent to set up a SMSF on their behalf.  Such activity relates to the administrative requirements in relation to SMSF’s and is not the provision of financial product advice.

Regulation 7.1.29 (5)(a) states that a person can advise ‘on the processes for the establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act;’
Where the advice given would otherwise be financial advice it must be accompanied by a written statement that:

(i) the person providing the advice is not licensed to provide financial product advice under Corporations Act 2001; and 

(ii) the client should consider taking advice from the holder of an Australian Financial Service Licence before making a decision on a financial product. 


Superannuation Fund Structure Advice

As outlined in consultations with the Parliament, Government and Treasury the professional bodies are firmly of the view that accountants must continue to be able to advise their clients on the suitability of superannuation structures (Self Managed Superannuation Funds, Small APRA Funds, Retail Funds, Industry Funds, Corporate Funds and Public Sector Funds).  In these situations, accountants are not providing advice in respect of a particular superannuation fund, or particular investments and we consider that the advice does not constitute financial product advice and therefore should not require an Australian Financial Services Licence.  
We support the view that licensing would be required where the consumer makes an economic investment decision as to specific financial products or classes of financial products to invest in.  

However the professional bodies have been unable to reach agreement with Government on the issue of Recommendations on Superannuation Structures.  The Government’s position is that any recommendation as to the suitability of a specific Superannuation Structure whether it contains financial products or not, requires an FSR licence as in the Government’s view a Superannuation Structure is a financial product.  The professional bodies do not agree that this interpretation is within the spirit of the Wallis Report that resulted in the FSR Regime, and on-going dialogue and advice on this Issue is being pursued.
In the meantime the professional bodies have reached agreement with Government and Treasury that ‘factual information’ comparing various Superannuation Fund Structures having regard to the client’s own personal circumstances can be given.  However as a result of that factual analysis, the accountant cannot then advise the client of which particular Superannuation Fund Structure is appropriate for the specific client.  Such a decision would in the Government’s opinion, require an FSR License.  In that instance the professional bodies recommend that the client be informed of the reason why the non-licensed accountant is unable to provide a recommendation, and the accountant is encouraged to provide the client with a written Disclaimer to this effect.
Compliance Advice and Recommendations

The FSRA and in particular Regulation 7.1.29 clearly allow a person to provide compliance advice under any other Acts and in particular for Superannuation the SIS legislation - ie these are your obligations under the ABC Act / this is the requirement you must meet under the XYZ Act.

For Superannuation the SIS Act (except for s52), SIS Regs (except for 4.09) and Super Guarantee Act, enable advice to be provided that is reasonably necessary to ensure compliance, even though this may breach (4)(c) and provide a recommendation in relation to a financial product.  This is mainly due to remedial action being part of these legal requirements.

The listing of certain Acts provides an exemption from the financial products advice contained in Regulation 7.1.29 (4)(c) –in that it does not reduce the general ability to provide compliance advice.  

It is not necessary to consider the relevance of7.1.29 (4)(c), such as the sale of financial products or a change in contribution levels, in order to advice on compliance in relation to other Acts, such as the Corps Act  or the Financial Sector (Collection of Data) Act.

Advice can be provided on SG levels - compliance with the SG Act is an exemption to the normal prohibition under regulation 7.1.29(5)(c)(iii). Underpaying their obligation is breaching a requirement of the SG Act.

Advice can be provided to a small corporate as they are an employer-sponsor and therefore able to be advised under (5)(b).  Self-employed persons will normally only need to set their SG levels when running a SMSF, which is again clearly within the regime.








Advice on compliance with Family Law is clearly allowable.  The inclusion of superannuation in estate assets under family law provisions does not require a recommendation to acquire superannuation.
SQ1:
Can an accountant inform a client about the characteristics between different superannuation choices?  (eg: a SMSF v Retail fund)

A:
YES. An accountant can provide advice about the differences between superannuation choices.  Regulation 7.1.29(4) (a) allows the accountant to advise on the tax consequences and 7.1.29(5)(a) allows the accountant to advise on  establishing, structuring and operating a superannuation fund within the meaning of the SIS Act.  The accountant can inform the client about the differences in the control of investments, in-house asset investment opportunities and other structural differences between superannuation choices.  However the accountant cannot, without being licensed, provide advice about the performance of different types of superannuation choices or different superannuation funds.

This enables accountants to assist clients in identifying the types of superannuation available, how they can be accessed and the advantages and disadvantages of each type without making a particular recommendation.
SQ2:
Can an accountant recommend to a client that they should establish an SMSF over other superannuation structures?
A:
NO.  An accountant cannot recommend one superannuation structure or product over another.  This would be financial product advice and requires a license.  However the accountant can provide the client with factual information about the structural difference between products such as the accountant can inform the client about the differences in the control of investments, in-house asset investment opportunities and other structural differences. 

SQ3:
Can an accountant assist a client to roll-over assets into a SMSF (realisation and acquisition of assets)?
A:
YES. An accountant can provide these services as this would be considered to be ‘establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act’ under regulation 7.1.29(3)(f) and 3(g).  However an accountant can not make a recommendation that a client rollover their superannuation from one specific fund to another without being licensed.  This will be the case regardless of whether any or no benefit received by the accountant or the firm. 
SQ4:
Can an accountant advise a client about which assets can be contributed to a superannuation fund and used to establish a SMSF? 
A:
YES. An accountant can provide these services as this would be considered to be ‘establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act’ under regulation 7.1.29 (5)(a). This information is also factual information about superannuation structures.  However they cannot make a specific financial product recommendation without being licensed.

Clients can be advised about the need to have a investment strategy, the restrictions on investments by SIS, the benefits of diversification.  In addition the client can be advised which investments of those held by the client can be contributed as in-specie contributions in compliance with section 66. The client can be told about the in-house assets limitations.
For example the accountant can advise on section 66 – provisions – acquisition of assets etc and talk about in-house
SQ5:
Can an accountant advise a client as to which assets to liquidate/transfer in relation to a divorce settlement?
A:
YES. An accountant can provide these services as this would be considered to be ‘establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act’ under regulation 7.1.29 (5)(a).  As well, S766B (5)(c) would apply to tax considerations in any such transfer.  
The client can be advised on the assets which can be split and the tax consequences of rollover or liquidation of assets in order to give effect to a split to the extent that the information reflects the taxation and compliance aspects of the decision. The accountant can assist the client to give effect to the split at the clients request and completing the paper work. The recipient can be advised on rollover relief and tax advice related to receiving a benefit.  However the accountant can not make a recommendation as to the fund to accept the payment or how this should be invested. Basically the accountant can make a recommendation as to what you are splitting but not a recommendation as to the designation of split assets.
SQ6:
Can an accountant value the assets within a superannuation fund?
A:
YES.  This activity does not require a Licence for ‘recognised accountants’ as Reg 7.1.29(5)(a) allows for the operation of a Superannuation Fund and Reg 7.1.29(3)(c) allows for the valuing of assets. Trustees of reporting entities have an obligation to comply with AAS25 and value assets at net market value. This function is often outsourced to the accountant particularly in relation to related trusts and other entities which are not listed at market value.
SQ7:
Can an accountant assist in the setting up of a SMSF?

A:
Yes. An accountant can provide these services as this would be considered to be ‘establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act’ under regulation 7.1.29(5)(a).

SQ8:
Can an accountant advise on the investment requirements/restrictions of the SIS Act (eg limitations on in-house assets) 

A:
Yes. An accountant can provide these services as this would be considered to be ‘establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act’ under regulation 7.1.29(5)(a). The accountant can discuss talk about broad asset allocation issues, cannot prepare an investment strategy or review an investment broad asset allocation issues, and the limitations imposed by SIS. The accountant cannot prepare an investment strategy, asset allocation recommendation or review an investment strategy unless the are a licenced adviser or authorised representative. They must merely talk about the compliance requirements.
SQ9:
Can an auditor / accountant advise a client to dispose of a particular asset based on the requirements of the SIS Act (eg limitations on in-house assets) 

A:
YES.  An auditor / accountant can provide these services as this would be considered to be advice necessary for the purpose of ensuring compliance with SIS under regulation 7.1.29 3(a) and (5)(c).  An example would be where during the preparation of accounts the accountant becomes aware that the Trustee has acquired an in-house asset. The accountant or auditor can advise the client of the breach and the method of resolution ie sale of the asset or increase other assets through contribution. 

SQ10: 
Can an accountant recommend using ABC Master Trust?
A:
NO.  An accountant cannot advise or recommend the client use a particular fund or superannuation product.  This would require a licence.

SQ11:
Can an accountant arrange off market transfers to ensure the assets are held in the appropriate entity as required by the regulators (ATO/APRA)?
A:
YES.  An accountant can provide these services as this would be considered be the ‘operation’ of a superannuation fund within the meaning of the SIS Act’ under regulation 7.1.29(5).  The regulators expect that assets are held in the name of the fund this means that assets contributed as in specie contributions need to have an ownership change. This is allowed by the regulation as it is a compliance requirement and an administrative function performed by the accountant.
SQ12:
Can an accountant set up an allocated pension for Superannuation Fund beneficiaries?
A:
YES.  An accountant can provide these services as this would be considered be the ‘operation’ of a superannuation fund within the meaning of the SIS Act’ under regulation 7.1.29(5)(a).  The accountant is able to give effect to the clients request and undertake the administrative functions to convert the fund to a pension fund.
SQ13:
Can an accountant provide factual information detailing the taxation of lump sum benefits versus allocated pensions and, without recommending which to use, seek instructions from the client as to which they desire?
A:
YES.  This activity does not require a Licence as Reg 7.1.29(5)(a) allows for the operation of a Superannuation Fund and S766B(5)(c) would apply as tax considerations would be relevant in any such advice.  However the accountant cannot recommend that a person take an allocated pension or other income stream over a lump sum without being licensed.
SQ14:
Can an accountant provide advice to a SMSF in relation to restructuring the composition of member accounts on retirement?
A:
YES. This activity does not require a Licence for ‘recognised accountants’ as Reg 7.1.29(5)(a)) allows for the operation of a Superannuation Fund and S766B(5)(c) would probably apply as tax considerations would be relevant in any such advice. This would include an analysis of the tax implications of segregated or unsegregated assets and an explanation of the tax and actuarial requirements associated with a pension. However the accountant cannot provide advice in relation to the specific investments in the fund.
SQ15:
Does a Superannuation Trustee have to be licensed by ASIC?
A:
 Reg 7.6.01(1)(a)-(d) expressly removes the requirement from non-public offer fund Trustees to be licensed.  For Public Offer Funds it is less clear with the better interpretation being that if the Trustees seek Licensed Advisers to provide Recommendations on specific ‘financial products’, licensing is not needed.



SQ16:
Can an accountant advise an employer on Superannuation Guarantee obligations?

A: YES. An accountant is able to give advice on how to comply with Superannuation Guarantee legislation this is a compliance obligation 7.1.29 (5).  The accountant can advise an employer of the minimum contribution level; the employers reporting obligations and the application of the regulation and interpretative decisions on the definition of employees.
SQ17:
Can an accountant give a trustee/ employer advise on the best acquisition and ownership structure for an asset?

A: YES. The accountant is able to provide business structure advice 7.1.29, tax advice and compliance advice in relation to superannuation funds.
The trustee / employer wishes to acquire a particular piece of business property. The accountant is asked to assist the client in determining the most tax effective way of acquiring the land and the methods of funding the acquisition available.
The accountant is able to advise the client of the superannuation investment rules applicable to SMSF’s including the prohibition on borrowings and the ability to own property as tenants in common. The client is also advised on the methods of obtaining and structuring the transaction in other ways outside of superannuation. 

The accountant is able to give the client tax advise comparing options and determine the best tax outcome for the options available. 
The client is required to make decisions and request the accountant to undertake transactions to give effect to the clients decisions.
Taxation Services – Where possible quote from EM and relate to Regulation
.

Accountants, and not just those who are registered tax agents, provide taxation services to their clients.  Taxation services include advising on the tax consequences of different business structures, investment decisions, and superannuation choices.  These services have traditionally been provided by accountants, and to a lesser extent lawyers.

Tax Agents have been specifically exempted from carrying on a financial services business as Section 766B(5)(c) of the FSRA states that ‘advice given by a tax agent registered under Part VIIA of the Income Tax Assessment Act 1936, that is given in the ordinary course of activities as such an agent and that is reasonably regarded as a necessary part of those activities.’.  Therefore when providing tax advice, tax agents can rely on this exemption and do not need to comply with regulation 7.1.29(4).

Tax advice is not financial advice under the FSRA, and accountants, as well as other Financial Advisers, can provide tax advice.  The giving of tax advice is regulated under the Tax Acts and section 251L of Income Tax Act 1936 (ITAA) sets out who can charge for providing taxation advice.  

Where accountants are asked to give tax advice in relation to financial products, they should refer to Regulation 7.1.29(4).  Subregulation (4) states that when giving tax advice about financial products covered by the Act, this is permissible so long as the Financial Adviser, usually an accountant, does not receive a direct benefit (other than the fee charged for such advice) as a result of the client then investing in a financial product.  Furthermore the Financial Adviser must also advise the client that either advice is tax advice and not financial product advice or if it could constitute financial product advice that the person providing the advice is not licensed under the act to provide financial product advice, that taxation is only one consideration when deciding on a financial product and the client should seek advice from an Australian Financial Services licensee before making a decision.

TQ1:   Can an accountant provide tax planning advice, including CGT Asset switching?
A:  Yes.  The accountant can advise on the taxation effects of switching assets due to Capital Gains Tax implications.  Tax advice is not Financial Product Advice and is not covered by the Act.  However tax advice may not be used as a pretext for providing financial product advice.  The advice must relate to the taxation consequences and related issues but should not be used to recommend particular financial products. Regulation 7.1.29(4) sets out how tax advice in relation to financial products should be provided, where the advice provider is not a Tax Agent.  Tax Agents are exempt under Section 766B(5)(c) of the FSRA.

TQ2:  Can an accountant provide taxation advice in relation to different products that a client is considering?
A:  Yes.  Where a client brings to the accountant a number of different financial products seeking advice on the taxation implications of the different choices the accountant may give tax advice about the different products.  However under the new Regulation 7.1.29(4) there are a number of restrictions on this type of advice, such as the accountant can not receive a benefit, other than their fee, from the advice and must give written statements in line with 7.1.29(4)(c)(ii).  The advice must relate to the taxation consequences and related issues but should not be used to recommend particular financial products.  Tax Agents are exempt under Section 766B(5)(c) of the FSRA.

TQ3:   Can an accountant advise on the use of franked or unfranked dividends?
A: Yes.  Tax advice is not Financial Product Advice and is not covered by the Act.  Regulation 7.1.29(4) sets out how tax advice in relation to financial products should be provided, where the advice provider is not a Tax Agent.  Tax Agents are exempt under Section 766B(5)(c) of the FSRA.

TQ4:  Can an Accountant provide advice to a client who is a Government funded employee on the tax implications of rolling over the post 1983 untaxed component and the impact of undeducted contributions made prior to rollover on components and tax (where pre 1983 exists)? 

A: Yes.  Tax advice is not Financial Product Advice and is not covered by the Act.  Regulation 7.1.29(4) sets out how tax advice in relation to financial products should be provided, where the advice provider is not a Tax Agent.  Tax Agents are exempt under Section 766B(5)(c) of the FSRA.

TQ5:
Under Regulation 7.1.29(4)(b) it says the person will not receive a benefit (other than from the person advised…”, what does this mean in practical terms?
A:
What this means is that an accountant can provide taxation advice in relation to financial products but only where they charge a fee for service or have a similar arrangement.  Where the accountant would receive a direct benefit as a result of giving the advice, such as a commission, spotter’s fee or similar benefit, they are not covered by the Regulation.

TQ6:  Where an accountant and a license holder share a practice as Partners, and the client of the licence holder seeks tax advice from the accountant partner in regard to the financial product advice from the license holder, can this be done?  What if the Partnership receives indirect benefit as a result of the client taking the advice?

A: Taxation advice is on a fee for service basis is clearly permitted under the draft regulation on two basis:

· The accountant will not receive payment for the tax advice that is dependent upon the client acquiring a financial product / using the recommended investment strategy - the fee for the taxation advice will be received regardless of whether the client uses recommended investment strategy or not; and

· Further, the payment for the taxation advice will come from the client - even if part of an overall bill from the partnership, the taxation advice will be a separate invoiced item which the client will pay for.  The regulation only prohibits payments that do not come from the client or its associate (such as a commission from a 3rd party).

TQ7:  Can an accountant provide recommendations about specific equities due to bonus issues, restructuring or new floats?

A:  No.  An accountant or a tax agent cannot make recommendations about specific equities. Section 766B(5) of FSRA and Regulation 7.1.29 (4) only allow the accountant to advise on the tax consequences.  Recommendations or advice about specific equities requires a license.  However the accountant can provide advice about the different tax treatments of various equities.

TQ8:   Can an accountant advise a client on the tax implications of different superannuation choices? (eg SMSF v Industry Fund v Corporate Fund)
A:  Yes.  An accountant can advise a client in relation to the tax consequences of different superannuation choices as this would be advise in relation to taxation issues.  Section 766B(5) of FSRA Regulation 7.1.29(4) would need to be adhered to (as Superannuation is held to be a Financial Product).  Member should also refer to the Superannuation section of this Guide for more information on providing superannuation advice.

Miscellaneous issues
MQ1: Can I get my clients to sign an indemnity form stating they are aware that I am providing advice without being licensed?

A:  NO.  You are not able to over-ride the licensing requirements under the FSRA.  If you wish to provide clients with financial product advice you can only do so if you are properly authorised to do this.  You are recommended to contact your professional body and to visit the ASIC website for details on how to become licensed or an authorised representative of a license holder.  The use of disclaimers, waivers or other notices will be ineffective.  You will face severe penalties if you provide financial product advice without the proper authority.  Regulation 7.1.29 4(c)(ii) is an example of where a ‘disclaimer’ is required where taxation advice is given.


MQ2:  Does the exemption for Tax Agents under s. 765B(5)(c) cover corporate tax agents?
A:  The Tax Agents exemption in s. 765B(5)(c) extends not just to individual tax agents but also the other nominees of the tax agents.  That section states “The following advice is not financial product advice:  …advice given by a tax agent registered under Part VIIA of the Income Tax Assessment Act 1936,”  Division 3 of Part VIIA of the ITAA 1936 sets out the requirements for a tax agent to be registered.  This allows for the registration of Corporate Tax Agents and extends the notion of a tax agent to those nominees of the company, when the tax agent is a company.  Therefore while not every member of the Tax Company would be covered, those who are nominees of the companies would be covered for the tax advice they provide.

MQ3:
Where can I go to get more information about the FSRA and how it may impact me as an accountant?
A:
You should contact your professional association.  Information is available on their respective websites www.icaa.org.au, and articles in their journals and other publications.  The ASIC website (www.asic.gov.au) has information about the FSRA, how to get a license, license requirements, as well as important Policy Statements, Guides and FAQ’s.

Appendix 1 – FSR Regime References

When is a Licence Required?

911A Need for an Australian financial services licence


(1)
Subject to this section, a person who carries on a financial services business in this jurisdiction must hold an Australian financial services licence covering the provision of the financial services.


(2)
However, a person is exempt from the requirement to hold an Australian financial services licence for a financial service they provide in any of the following circumstances:



(a)
the person provides the service as representative of a second person who carries on a financial services business and who:

(i)  holds an Australian financial services licence that covers the provision of the service;

761A  Definitions

financial services business means a business of providing financial services.

766A  when does a person provide a financial service?


(1)
For the purposes of this Chapter, subject to paragraph (2)(b), a person provides a financial service if they:


(a)
provide financial product advice (see section 766B); 
766B  Meaning of financial product advice


(1)
For the purposes of this Chapter, financial product advice means a recommendation or a statement of opinion, or a report of either of those things, that:


(a)
is intended to influence a person or persons in making a decision in relation to a particular financial product or class of financial products, or an interest in a particular financial product or class of financial products; or


(b)
could reasonably be regarded as being intended to have such an influence.

However, the provision or giving of an exempt document or statement is not to be taken to be a provision of financial product advice.
When is a License Not Required?

Section 766 B (5)
 The following advice is not financial product advice:


(a)
advice given by a lawyer in his or her professional capacity, about matters of law, legal interpretation or the application of the law to any facts;


(b)
except as may be prescribed by the regulations—any other advice given by a lawyer in the ordinary course of activities as a lawyer that is reasonably regarded as a necessary part of those activities;


(c)
except as may be prescribed by the regulations—advice given by a tax agent registered under Part VIIA of the Income Tax Assessment Act 1936, that is given in the ordinary course of activities as such an agent and that is reasonably regarded as a necessary part of those activities.
CORPORATIONS ACT 2001
Section 766 E: Meaning of provide a custodial or depository service


(1) 

For the purposes of this Chapter, a person (the provider) provides a custodial or depository service to another person (the client) if, under an arrangement between the provider and the client, or between the provider and another person with whom the client has an arrangement, (whether or not there are also other parties to any such arrangement), a financial product, or a beneficial interest in a financial product, is held by the provider in trust for, or on behalf of, the client or another person nominated by the client. 

(2) 

The following provisions apply in relation to a custodial or depository service: 

(a) 

subject to paragraph (b), for the purposes of this Chapter, the time at which a custodial or depository service is provided is the time when the financial product or beneficial interest concerned is first held by the provider as mentioned in subsection (1); 

(b) 

for the purposes of Part 7.6, and of any other provisions of this Act prescribed by regulations made for the purposes of this paragraph, the continued holding of the financial product or beneficial interest concerned by the provider as mentioned in subsection (1) also constitutes the provision of a custodial or depository service. 

Note: Because of paragraph (a) (subject to regulations made for the purposes of paragraph (b)), the requirements of Part 7.7 relating to financial services disclosure need only be complied with before the product or interest is first held by the provider. However, because of paragraph (b), the provider will be subject to the licensing and related requirements of Part 7.6 for so long as they continue to hold the product or interest. 

(3) 

However, the following conduct does not constitute providing a custodial or depository service: 

(a) 

the operation of a clearing and settlement facility; 

(b) 

the operation of a registered scheme, or the holding of the assets of a registered scheme; 

(c) 

the operation of a regulated superannuation fund, an approved deposit fund or a pooled superannuation trust (within the meaning of the Superannuation Industry (Supervision) Act 1993); 

(d) 

the provision of services to a related body corporate; 

(e) 

any other conduct of a kind prescribed by regulations made for the purposes of this paragraph.

Financial Services Reform Regulations


Regulation 7.1.29

 
7.1.29 Circumstances in which a person is taken not to provide a financial service
 
(1)          For paragraph 766A (2) (b) of the Act, a person who provides an eligible service is taken not to provide a financial service if:

(a)   the person provides the eligible service in the course of conducting an exempt service; and

(b)   it is reasonably necessary to provide the eligible service in order to conduct the exempt service; and

(c)   the eligible service is provided as an integral part of the exempt service.

 
(2)   For this regulation, a person provides an eligible service if the person engages in conduct mentioned in paragraphs 766A(1)(a) to (f) of the Act.

 
(3)   For this regulation, a person who does any of the following provides an exempt service:

 
(a)   Provides advice in relation to the preparation or auditing of financial reports or audit reports;

(b)   Provides advice on the risk associated with carrying on a business and identifies generic financial products or generic classes of financial product that will mitigate that risk, other than advice for inclusion in an exempt document or statement;

(c)   Provides advice on the acquisition or disposal, administration, due diligence, establishment, structuring or valuation of an incorporated or unincorporated entity, if the advice:

i.   Is given to a person who is, or is likely to become, an interested party in the entity; and


ii.   To the extent that it is financial product advice – is confined to advice on a decision about:

(A)  
securities of a body corporate, or related body corporate, that carries on or may carry on the business of the entity; or

(B)
 interests in a trust (other than a superannuation fund or a managed investment scheme that is registered or required to be registered), the trustee of which carries on or may carry on the business of the entity in the capacity of trustee; and

  
iii.
Does not relate to other financial products that the body corporate or the trustee of the trust may acquire or dispose of; and                                                

 iv.   is note advice for inclusion in an exempt document or statement;

(d)   provides advice on financial products that are:

i.   securities in a company (other than securities that are to be offered under a disclosure document under Chapter 6D of the Act)

 ii.   interests in a trust (other than a superannuation fund or a managed investment scheme that is registered or required to be registered);

if the company or trust is not carrying on a business and has not, at any time, carried on a business;

(e)   provides advice in relation to the transfer of financial products between related bodies corporate;

(f)     arranges for another person to engage in conduct referred to in subsection 766C(1) in relation to interests in a self managed superannuation fund in the circumstances in paragraphs (5)(b) and (c).

(g)   arranges for another person to engage in conduct referred to in subsection 766C(1), by preparing a document of registration or transfer in order to complete administrative tasks on instructions from the person;

(h)   provides advice about the provision of financial products as security, other than where the security is provided for the acquisition of other financial products.

(4) For this regulation, a person also provides an exempt service, if:
(a)   the person provides advice to another person on taxation issues including advice in relation to the taxation implications of financial products; and

(b)   the person will not receive a benefit (other than from the person advised or an associate of the person advised) as a result of the person advised acquiring a financial product mentioned in the advice, or a financial product that falls within a class of financial products mentioned in the advice; and

(c)   either:

i.   the advice does not constitute financial product advice to a retail client; or

ii.   the advice constitutes financial product advice to a retail client and it includes, or is accompanied by, a written statement that:

(A)   the person providing the advice is not licensed to provide financial product advice under the Corporations Act 2001; and

(B)  taxation is only one of the matters that must be considered when making a decision on a financial product; and

(C)  the client should consider taking advice from the holder of an Australian Financial Services Licence before making a decision on a financial product.

 
(5)   For this regulation, a person also provides an exempt service, if:

(a)   the person provides advice in relation to the establishment, operation, structuring or valuation of a superannuation fund, other than advice for inclusion in an exempt document or statement; and
(b)   the person advised is, or is likely to become:
  i.   a trustee, or
  ii.   a director of a trustee; or
iii.   an employer sponsor; or
iv. a person who controls the management;
of the superannuation fund; and
 
(c)   except for advice that is given for the sole purpose, and only to the extent reasonably necessary for the purpose, of ensuring compliance by the person advised with the SIS Act (other than paragraph 52 (2) (f)), the SIS Regulations (other than regulation 4.09) or the Superannuation Guarantee (Administration) Act 1992 – the advice:

  i.   does not relate to the acquisition or disposal by the superannuation fund of specific financial products or classes of financial products; and
  ii.   does not include a recommendation that a person acquire or dispose of a superannuation product; and
iii.   does not include a recommendation in relation to a person’s existing holding in a superannuation product to modify an investment strategy or a contribution level; and

(d)   if the advice constitutes financial product advice provided to a retail client – the advice includes, or is accompanied by, a written statement that:

i.   the person providing the advice is not licensed to provide financial product advice under the Corporations Act 2001; and

ii.   the client should consider taking advice from the holder of an Australian Financial Service Licence before making a decision on a financial product.

 
(6)   In this regulation:

employer sponsor has the meaning given by subsection 16(1) of the SIS Act.

exempt document or statement has the meaning given by subsection 766B(9) of the Act.

generic means without reference to particular brand or product issuer.

interested party means:

(a)        an associate within the meaning of Division 2 or Part 1.2 of the Act; or 

(b)        a manager; or

(c)        an officer; or

(d)        a trustee or director of a trustee.

self managed superannuation fund has the meaning given by section 17A of the SIS Act.

 

























Regulation 7.1.33A

Allocation of funds available for investment

For paragraph 766A(2)(b) of the Act, a circumstance in which a person is taken not to provide a financial service within the meaning of paragraph 766A(1)(a) of the Act, is the provision of a service that consists only of a recommendation or statement of opinion provided to a person about the allocation of the person’s funds that are available for investment among 1 or more of the following: 

(a) shares

(b) debentures

(c) debentures, stocks or bonds issued, or proposed to be issued, by a government

(d) deposit products

(e) managed investment products

(f) investment life insurance products

(g) superannuation products

(h) other types of asset.

Note:
This regulation does not apply to a recommendation or statement of opinion that relates to specific financial products, classes of financial products or ASIC Policy Statement.

Regulation 7.6.01(e)

For paragraph 911A(2)(k) of the Act, the provision of the following services is covered by an exemption from the requirement to hold an Australian Financial Services Licence a financial service provided by a person (person 1) in the following circumstances:

(i)
the service consists only of:

(A) informing a person (person 2) that a financial services licensee, or a representative of the financial services licensee, is able to provide a particular financial service, or a class of financial services.

(B) Giving person 2 information about how person 2 may contact the financial services licensee or representative.

(ii)
person 1 is not a representative of the financial service licensee, or of a related body corporate of the financial services licensee;

(iii)
person 1 discloses to person 2, when the service is provided:

(A) any benefits (including commission) that person 1, or an associate of person 1, may receive in respect of the service.

(B) any benefits (including commission) that person 1, or an associate of person 1, may receive that are attributable to the service.

(iv)
the disclosure mentioned in subparagraph (iii) is provided in the same form as the information mentioned in subparagraph (i).

Appendix 2:  Explanatory  Memorandum to Regulation 7.1.29

Corporations Amendment Regulations 2003 (No. 3) 2003 No. 85 

EXPLANATORY STATEMENT 

Statutory Rules 2003 No. 85 

Issued by the Parliamentary Secretary to the Treasurer 

Corporations Act 2001 

Corporations Amendment Regulations 2003 (No. 3) 

Section 1364 of the Corporations Act 2001 (the Act) provides that the Governor-General may make regulations prescribing matters required or permitted by the Act to be prescribed by regulations or necessary or convenient to be prescribed by such regulations for carrying out or giving effect to the Act. 

The Financial Services Reform Act 2001 (FSRA), which commenced on 11 March 2002, introduced a uniform licensing, conduct and disclosure regime for financial service providers. A two-year transition period was established under the FSRA  to allow time for existing industry participants to enter the new regime. 

If a person provides a financial service as defined in the Act, then that person needs to become licensed to operate under the FSRA. Regulations made under the Act may also set out the circumstances in which persons are taken to provide, or not to provide a financial service. 

The purpose of the Regulations is to set out the circumstances in which a person is taken not to provide a financial service and therefore does not need to be licensed when performing the services described in the Regulations. These circumstances relate to: 

•       Administrative tasks such as the registration of companies; 

•       Advice on shelf companies and trusts; 

•       Audit advice; 

•       Business advice; 

•       Risk management advice; 

•       Superannuation advice; and 

•       Taxation advice. 

The Regulations correct and/or clarify various provisions made under the FSRA and hence promote certainty and facilitate transition to the licensing regime. 

The Regulations support the reforms to the regulation of the financial services industry, which were included in the FSRA and associated legislation, by clarifying and/or correcting various perceived deficiencies in the operation of the FSRA. 

Details of the Regulations are set out in the Attachment. 

The Regulations commence upon Gazettal. 

ATTACHMENT 

SCHEDULE 1 - AMENDMENTS COMMENCING ON GAZETTAL

2.       Circumstances in which a person is taken not to provide a financial service - Substituted regulation 7.1.29 

Section 766A of the Act describes when a person provides a financial service. Paragraph 766A(2)(b) provides that the regulations may set out the circumstances in which persons are taken to provide, or taken not to provide, a financial service. 

The regulation is intended to clarify that when a person performs an activity (or an exempt service) listed in sub-regulations 7.1.29(3), (4) and (5), a person will not be providing a financial service (or eligible service), provided that person also meets the requirements of sub-regulation 7.1.29(1). 

Purposive approach in the regulation 

The activities listed in sub-regulations 7.1.29(3), (4) and (5) are considered to be activities that should not be regulated as a financial service under the Act and therefore not subject to the relevant licensing, disclosure and conduct obligations of the FSR regime. This approach is consistent with the functional regulatory basis that underpins the Act, which focuses on the nature of the activities performed. 

The regulation is not intended to be an exhaustive list of every task that a person can perform without licensing. Therefore, certain activities are described in broad terms using words such as 'administration', 'establishment' and 'structuring'. It is intended that reasonable tasks would be covered by this exemption from FSR licensing. For example, providing advice on compliance with legislation is part of 'administration' tasks. 

Exclusion from exemption where material is for inclusion in an exempt document 

The exemptions in 7.1.29(2)(b), (2)(c) and (5) are intended to exempt from licensing requirements where the advice is provided to those actually operating a business or superannuation fund. For consumer protection purposes, it is not intended that advice provided under an exemption from licensing will be republished in an exempt document to a wider audience. An example is if a person provides a valuation of a company to its directors and that valuation is reproduced in a prospectus. 

That said, this restriction does not apply to advice about a company's financial statements or taxation that is included in an exempt document (such as Investigating Accountant's Reports). 

Specific Provisions 

7.1.29(1) 

While this regulation does allow a financial service to be provided, the intention is that this financial service must be an integral and not merely incidental part of the specified activity to take advantage of this licensing exemption. For example, if relying on the tax advice limb, any financial service must be part of providing that taxation advice. Financial advice that is merely incidental to that tax advice would not fall within this exemption. 

7.1.29(2) 

An 'eligible service' has the same definition as a financial service under subsection 766A(1) of the Act. 

7.1.29(3)(a) 

This activity concerns activities such as the preparation of financial reports and the conducting of audit functions as required by law. 

7.1.29(3)(b) 

The exemption in paragraph (3)(b) clarifies that a person may advise on the risk that a business faces and identify a financial product that could mitigate that risk. Therefore, a person could recommend that a particular business requires certain types of insurance in their circumstances, such as contents insurance and public liability insurance. 

However, that person would not receive the benefit of the exemption if they recommended products of, for example, ABC Ltd Insurance to meet those requirements. This information cannot be included in an exempt document for wider consumption. 

7.1.29 (3)(c) 

This activity concerns advice to an incorporated entity or unincorporated entity on administrative and operational issues. The most common use of this provision is likely to be a person advising the management of a company. 

The advice must only be in relation to the actual entity carrying on the business or related entities such as subsidiaries. It will not apply to any financial products that the company acquires or disposes of, such as investments that the company holds. This exemption cannot be relied upon if the information is included in an exempt document. 

7.1.29(3)(d) 

Paragraph (3)(d) concerns advice to be provided in relation to a shelf company or shelf trust that has never carried on a business. 

7.1.29(3)(e) 

In this activity, advice on transferring financial products among related body corporates could be provided without licensing. This is because there is largely limited or no change in beneficial ownership of the financial products involved, such as insurance. 

7.1.29(3)(f) 

This activity applies to arranging activities to assist trustees in operating a self managed superannuation fund (SMSF). 

This allows a person to undertake tasks such as rolling over funds into a SMSF, such as where the decision to roll over the funds has already been made. However, this arranging exemption will only apply to a SMSF given the need to assist member-trustees operate their own funds. Arranging can only be provided to persons mentioned in paragraph (5)(b) and must not be inconsistent with the limitation in paragraph (5)(c). 

7.1.29(3)(g) 

This provision concerns the preparation of documents to complete administrative tasks such as share transfers, transferring superannuation funds and establishing structures without licensing. This exemption can only be used provided the administrative tasks are due to a direct instruction from the client. This activity will usually involve completing relevant documentation for signature of the client. 

The provision of 'arranging' activities needs to be distinguished from the 'financial product advice' that recommends the registration or transfer of a financial product. That advice must fall within an exemption (either under this regulation or elsewhere under the Act) or require licensing. Once the client makes a decision, then the provisions of this exemption may be used to bring effect to the client's instructions. 

7.1.29(3)(h) 

Paragraph (3)(h) clarifies that providers of advice on financial products that are used as security upon purchasing assets other than financial products do not require licensing. For example, this could involve advice to a company that it should raise money by securing a floating charge over assets in the company, which could include shares held by the company. 

The exemption cannot be used as a means to provide unlicensed advice when the security is used to purchase other financial products, such as margin loans. 

7.1.29(4) 

This activity provides an exemption from FSR licensing when providing taxation advice. 

It does not, however, provide an exemption from a requirement to comply with relevant tax legislation that may apply. For example, section 251L of the Income Tax Assessment Act 1936 makes it an offence for anyone other than a registered tax agent or an exempted person (such as a legal practitioner) to give advice about a tax law for a fee. 

A person that receives a benefit from the client or its associate (such as a fee for taxation advice) will be able to use this provision. However, this exemption cannot be used as a means to market or sell financial products without a licence on the basis that a person is promoting taxation advantages and providing taxation advice. Therefore, a person cannot use this exemption if they receive a benefit from a third party, such as a commission, following a client acquiring a financial product as a result of the advice. 

Taxation advice should not be the only consideration in making an investment decision. Therefore, if taxation advice includes financial product advice provided to a retail client, a written statement disclosure must be provided to the client. 

7.1.29(5) 

This subregulation provides that unlicensed advice may be provided to the management or controllers of a superannuation fund in relation to running a superannuation fund. This would include advising a trustee on administration and operational issues. Therefore, a person can advise a superannuation trustee on operational issues such as: 

•       how to establish a fund after the trustee has made that decision; 

•       the addition of new trustees and members; and 

•       providing a valuation of the superannuation fund. 

A person is able to advise on compliance with legal requirements. This would include advice on what are the legal requirements and whether there has been a breach of these requirements. In limited circumstances, a person may also give advice that would normally contravene paragraph (5)(c) if the advice were for the sole purpose and only to the extent reasonably necessary to ensure compliance with specified legislation. This legislation is the Superannuation Industry (Supervision) Act 1993 (SIS Act), SIS regulations and the Superannuation Guarantee (Administration) Act 1992. Note that while a person can advise on the need for an investment strategy that meets certain requirements under section 52(2)(f) of the SIS Act and regulation 4.09 of the SIS regulations, no advice can be given that contravenes the requirements of paragraph (5)(c). 

Advice that may breach paragraph (5)(c) cannot go beyond what is required by the specified legislation. For example, recommending a trustee purchase a financial product to comply with the need to act in the best interests of the beneficiaries under section 52(2)(c) of the SIS Act would not satisfy the requirement that is 'for the sole purpose and only to the extent reasonably necessary'. 

Only advice relating to certain legislation may breach paragraph (5)(c). This is due to certain provisions of the specified legislation virtually requiring advice being provided on how to remedy breaches of the legislation. This would include advice on: 

•       the sale of financial products to correct a breach under section 129 of SIS; 

•       meeting in-house asset rules; and 

•       modifying the contribution level due to changes in the superannuation guarantee level. 

It is not envisaged that a normal retail client holding employer-sponsored superannuation would require advice on issues such as establishment and structuring. 

Superannuation is a financial product under section 764A(1)(g) of the Act and a financial service in relation to superannuation ordinarily requires licensing. Financial product advice (or a recommendation) that influences a client's investment or retirement planning decisions will have a significant impact upon that person's economic future. An example is a recommendation on which superannuation structure, vehicle or fund type the person advised should enter. 

In that light, advice a consumer receives in these circumstances should be subject to consumer protection offered by the FSR Act. Therefore, financial product advice on investment decisions cannot be given without licensing in circumstances such as: 

•       a person becoming a member of a superannuation fund; 

•       an existing member of the superannuation fund joining another subplan in that same fund; 

•       a superannuation product changing from the growth phase to the pension phase; 

•       transferring benefits between investment options; 

•       making additional and voluntary contributions to a superannuation fund; and 

•       deciding what financial products should be held by a superannuation fund. 

This provision will not provide an exemption for advice recommending a SMSF structure in isolation or as a preferred structure to other alternative investment vehicles. Under the FSR, recommending a person establish a SMSF structure is a superannuation investment decision as it is equivalent to recommending a person becomes a member of a SMSF. Further, when a person accepts a recommendation to establish a SMSF, that client will probably not consider seeking further advice from a licensed person on what other investment alternatives may be suitable in their circumstances. 

If unlicensed advice is provided under this provision, which includes financial product advice to retail clients, the person advised must also receive additional written disclosure. This exemption cannot be relied upon if the information is included in an exempt document.
*******************

