Inquiry into Corporations Amendment Regulations 2003 (No. 1) 2003 No. 31 and 

Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No. 3) 2003 No. 85

PAGE  
Inquiry into Corporations Amendment Regulations 2003 (No. 1) 2003 No. 31 and 

Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No. 3) 2003 No. 85


[image: image1.png]


       [image: image2.png]CPA

AUSTRALIA




   [image: image3.png]o

TAXATION INSTITUTE oF AUSTRALIA





[image: image4.png]NR

NATIONAL
INSTITUTE OF
ACCOUNTANTS




4 June 2003

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64

Parliament House 

CANBERRA ACT 2600
Email: corporations.joint@aph.gov.au
Dear Secretary

Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No. 3) 2003 No. 85

1. The Institute of Chartered Accountants in Australia (ICAA). CPA Australia (CPAA), the National Institute of Accountants (NIA), and the Tax Institute of Australia (TIA) hereafter referred to as the ‘Accounting Bodies’, appreciate the opportunity to make this submission.  We would like to comment on Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No. 3) 2003 No. 85.

2. As previously advised to the Committee, we are particularly concerned that the sector of our membership which offers traditional accounting services should not be inadvertently caught up in the licensing regime.  We also need to ensure that our other members who work in either Government or Industry & Commerce sectors are not unintentionally caught up in the licensing regime.  

3. The Parliamentary Joint Committee on Corporations and Financial Services' support for the Accounting Bodies concerns as illustrated in the Committee’s 23 October 2002 Report is very much appreciated.
Background to the Revised Regulation 7.1.29

4. The initial financial services reform (FSR) legislation was all encompassing and provided virtually no exclusion for accountants, other than the very limited tax agent exemption.  When the legislation was pointed out to be unworkable by the accountancy profession, Regulation 7.1.29 was introduced to remedy this deficiency.  Unfortunately, the original wording of the Regulation created difficulties in practice, with Subsection 2 of the Regulation being seen by some as effectively negating a list of exempt activities in Subsection 1.

5. The Accounting Bodies have been working with Treasury on clarifying amendments to Regulation 7.1.29 over the last year and apart from one unresolved issue (advice on Superannuation Fund Structures), the revised Regulation has our support.  This support is on the basis that the Regulation will need to be continually monitored as the FSR licensing provisions are applied in practice, to ensure that there are no unintended consequences of what is a significant change in the licensing regime.

Widened Application of the Revised Regulation 7.1.29 beyond ‘Recognised Accountants’

6. A key difference between the former Regulation made in October 2001 and the revised Regulation made on 8 May 2003 is that the former Regulation was restricted to ‘recognised accountants’, being essentially members of the Accounting Bodies.  This restricted exemption was, we understand, based on the Wallis Report which argued that lawyers and accountants should not be licensed: ”…where they provide financial advice ... in the context of broader advisory services offered to clients extending beyond the financial sector, often where the adviser has a wide appreciation of the business and financial circumstances of a client.” (Financial System Inquiry, Final Report, p.275).  The Regulation was needed as the FSR Act exempted the activities performed by lawyers and tax agents from licensing, but not the activities of accountants.  

7. Whilst the Accounting Bodies do not object to the widening of the exemption beyond ‘recognised accountants’, we note that part of the justification for the exemption was the Accounting Bodies’ mandatory Codes of Professional Conduct and Ethics, as well as mandatory Independent Quality Reviews for those accountants providing services to the public.
Clarity Needed on Superannuation Fund Structure Advice 

8. As detailed in the Accounting Bodies’ draft Industry Guide and consistent with the intent of the FSR Regime, an accountant can provide specific advice on a wide range of Superannuation issues including taxation, compliance, audit, establishment of a Superannuation Fund and on-going administrative matters.  However, as with the thrust of the FSR Regime, an accountant is not able provide recommendations on specific superannuation investment products unless they are licensed.

9. Accountants provide their clients both information and advice in relation to superannuation.  In many respects superannuation is largely an offset of small business advice and taxation legislation.  There are many complex tax and administrative requirements attached to superannuation legislation.  Accountants and lawyers have the requisite skills to provide advice in relation to these matters.  This advice is separate from offering and advising clients in relation to specific superannuation products.

10. Accountants are able to advise their clients: 

· about the taxation implications of different superannuation choices;

· the advantages and disadvantages of different superannuation choices; and 

· about the administrative and other legal/compliance requirements in relation to superannuation. 

11. This information includes factual information about superannuation structures such as retail funds, industry funds, corporate funds, small APRA funds, public sector funds and self managed superannuation funds (SMSF’s). 

12. A client may also instruct their accountant or tax agent to set up a self managed superannuation fund (SMSF) on their behalf.  Such activity relates to the administrative requirements in relation to SMSFs and is not the provision of financial product advice.

13. Regulation 7.1.29 (5)(a) states that a person can advise “… on the processes for the establishment, structuring and operation of a superannuation fund within the meaning of the SIS Act”; in exempted situations where the advice given would otherwise be financial advice, the advice must be accompanied by a written statement that the person providing the advice is not licensed to provide financial product advice under Corporations Act 2001; and the client should consider taking advice from the holder of an Australian Financial Service License before making a decision on a financial product. 

14. There is a difference of opinion between the Government and the Accounting bodies on the issue of providing advice on Superannuation Fund Structures.  The Accounting Bodies are firmly of the view that accountants must continue to be able to advise their clients on the suitability of superannuation structures (Self Managed Superannuation Funds, Small APRA Funds, Retail Funds, Industry Funds, Corporate Funds and Public Sector Funds).  In these situations, accountants are not providing advice in respect of a particular superannuation fund or particular investments and we consider that the advice does not constitute financial product advice and therefore should not require an Australian Financial Services License.  

15. We support the view that licensing would be required where the consumer makes an economic investment decision as to specific financial products or classes of financial products to invest in.  

16. However, the Accounting Bodies have been unable to reach agreement with Government on the issue of Recommendations on Superannuation Structures.  The Government’s position is that any recommendation as to the suitability of a specific Superannuation Structure whether it contains financial products or not, requires an FSR license as, in the Government’s view, a Superannuation Structure is a financial product.  The Accounting Bodies do not agree that this interpretation is within the spirit of the Wallis Report that resulted in the FSR Regime, and on-going dialogue and advice on this Issue is being pursued.

17. In the meantime the Accounting Bodies have reached agreement with the Government that ‘factual information’ comparing various Superannuation Fund Structures having regard to the client’s own personal circumstances can be given.  However as a result of that factual analysis, the accountant cannot then advise the client of which particular Superannuation Fund Structure is appropriate for the specific client.  Such a decision would in the Government’s opinion, require an FSR License.  In that instance the Accounting Bodies would recommend that the client be informed of the reason why the non-licensed accountant is unable to provide a recommendation, and the accountant is encouraged to provide the client with a written disclaimer to this effect.
Further Information on the Application of the FSR Licensing Provisions
18. Since October 2002 each of the Accounting Bodies has had on their respective websites a ‘draft Industry Guide’ that provides practical examples of what typical professional advice provided by accountants does or does not require licensing.  A copy of the current draft is attached for the Committee’s information.  We would welcome the Committee’s support for such guidance.

Further Liaison with the Committee
19. We continue to appreciate the opportunity to work with the Committee and ideally with Government and Regulators to clarify both the intent and the application of the licensing requirements to our members.  We would also be pleased to discuss with you any other matters on which you would like additional input.  Please direct any queries to:

· Keith Reilly FCA, (ICAA (keith@icaa.org.au); 

· Kath Bowler FCPA (CPAA kath.bowler@cpaaustralia.com.au), 

· Reece Agland (NIA ragland@nia.org.au), and 

· Michael Dirkis (TIA michaeldirkis@taxinstitute.com.au)

It would be appreciated if a copy of the Committee’s report is sent to each of the Accounting Bodies when it is tabled in Parliament.

Yours sincerely
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	DAVID SMITH FCA
President

The Institute of Chartered Accountants in Australia
	DAVID BAULCH FCPA

FCPA

President

CPA Australia
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	KLAUS ZIMMERMANN FPNA

National President

National Institute of Accountants


	GIL LEVY  FTIA

President

Taxation Institute of Australia
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