Submission by National Tax & Accountants’ Association Ltd. to the Parliamentary Joint Committee on Corporations and Financial Services regarding Regulation 7.1.29 in Corporations Amendment Regulations 2003 (No.3).
The National Tax & Accountants’ Association Ltd. (NTAA) is a non-profit professional accounting association.  The NTAA has more than 6,000 member accounting firms comprising in excess of 30,000 accountants and tax agents.  The vast majority of the clients’ of the accounting firms that are members of the NTAA are small businesses and individuals.  The NTAA mainly represents accountants and tax agents for small businesses and individuals. 

The NTAA applauds Treasury’s attempts to make the Financial Services Reform Legislation workable as far as accountants are concerned.  Whilst current regulation 7.1.29 is a great improvement over former regulation 7.1.29 it is still not broad enough.  The NTAA’s main concern is to ensure that accountants will be able to provide ordinary accounting advice without obtaining and maintaining a financial services licence (FSL).  Accountants who provide normal business services to their clients should not be required to hold a FSL where they do not provide traditional financial planning advice.  

Set out below are the NTAA’s concerns with current regulation 7.1.29.

1. The term “reasonably necessary” in paragraph 7.1.29(1)(b) is too restrictive.  It is open for this phrase to be interpreted extremely narrowly and to therefore defeat the whole purpose of regulation 7.1.29.  Arguably all advice is not reasonably necessary in order to conduct the exempt service.  A more practical term would be “appropriate”.  This is more reflective of, and in keeping with, paragraph (c). 
2. Why is the exemption in paragraph 7.1.29(3)(e) restricted to transfers between related bodies corporate?  It should also apply to transfers of financial products between other related bodies that are not bodies corporate, such as family trusts.
3. When providing general advice to their clients about how they should establish their business structure accountants should be able to provide advice regarding the establishment of a self managed superannuation fund as part of that general business structure.  Often it is prudent, as part of general structuring advice, to suggest that the client establish a self managed superannuation fund to hold the business premises.  Accountants will no longer be able to provide such sound and practical advice unless regulation 7.1.29 is amended.

The purpose of the Financial Services Reforms are to protect Australians.  Prohibiting accountants from providing advice in the above circumstances does not protect Australians, it in fact does the opposite.  The accountant is the professional best qualified to provide this advice as taxation knowledge is essential.  It seems ludicrous that an accountant can provide business structuring advice on all aspects of a client’s business except this one aspect.  Essentially accountants are being told they are not allowed to provide the best advice to their clients. 
It is no answer to this criticism to state that the accountant should simply refer the client to a licensed financial planner for advice as to whether a self-managed superannuation fund should be included in the overall business structure.  In most cases the licensed financial planner would seek advice from the accountant about the proposed structure and the client’s affairs which would merely cause undue additional cost to the client for no added benefit.  

The NTAA can see no risk to consumers if an accountant is able to suggest and advise that a client establish or use a self-managed superannuation fund as part of their overall business structure, providing, of course, the accountant does not provide advice regarding the self-managed superannuation fund investing in financial products.

As Treasury is concerned about allowing accountants to provide such advice an appropriate compromise would be to require accountants, when providing such advice to provide a written disclosure statement of the kind referred to in sub-paragraph 7.1.29(4)(ii).
The NTAA strongly urges the Committee to amend Regulation 7.1.29 in the manner set out above.  The NTAA should be pleased to answer any queries regarding the above either in writing or in person should the Committee so require.
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