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	The Bill Proposes
	ACCI Comment

	Audit Oversight Arrangements

“The Financial Reporting Council’s (FRC) role will be expanded to include oversight of the audit standard setting arrangements. The Auditing and Assurance Standards Board (AUASB) will be reconstituted with a Government appointed Chairman under the oversight of the FRC, similar to the Australian Accounting Standards Board. Auditing standards made by the AUASB will be given legislative backing.”  (Ministerial Statement, 8 October 2003)


	Audit Oversight Arrangements

Commerce and industry agrees with this proposal.

However, implementation of this proposal must ensure the FRC is properly constituted, with a broad spectrum of business-related skills, not just those of an accounting or financial nature, and adequately resourced.

At the same time, expansion of the FRC should not lead to an diminution in the powers and roles of ASIC, or the obligations for rigorous self-regulation by relevant professional associations.



	Auditor Independence - I

“The Bill contains a range of measures to enhance auditor independence including:

- Introduction of a general standard of independence and a requirement that auditors provide directors with an annual declaration that they have maintained their independence.

- Restrictions on specific employment and financial relationships between auditors and their clients.

- Restrictions on particular persons joining the audited body as an officer….

A waiting period of 4 years will apply to partners of an audit firm or directors of an audit company directly involved in the audit of the audited body.

A waiting period of 2 years will apply to partners of an audit firm or directors of an audit client not directly involved in the audit of the audited body. 

A waiting period of 4 years will apply to a professional member of an audit team in relation to the audit of the audited body.”  (Ministerial Statement, 8 October 2003)


	Auditor Independence – I

Commerce and industry supports constructive measures to strengthen auditor independence of directors and senior management of the enterprises they audit.

In this context, commerce and industry agrees with the proposal, at left, as integral to enhanced auditor independence.

Against this background, we regard the proposed waiting periods for audit and other professionals before joining an audited body as being reasonable.

	Auditor Independence - II

“Mandatory auditor rotation after 5 consecutive years with a 2 year cooling off period before a person who has played a ‘significant role’ in the audit can be reassigned to that audited body.”

“In light of concerns surrounding the impact of this requirement on smaller audit firms and those operating in rural and regional areas ...  ASIC (can) extend the period after which rotation is required to up to 7 consecutive years.” (Ministerial Statement, 8 October 2003)


	Auditor Independence – II

Commerce and industry supports the rotation of auditors as a substantial contribution to ensuring auditor independence and objectivity.

We interpret the word “auditor” in the proposal, at left, to mean a natural person, rather than legal person.

Furthermore, we endorse providing ASIC with the discretion to extend the period of rotation up to 7 years for smaller audit firms and those operating in regional areas.



	Auditor Independence - III

“A requirement for listed companies to disclose in their annual directors’ report the fees paid to the auditor for each non-audit service, as well as a description of the service. In addition, the annual directors’ report of each listed company must include a statement by directors that they are satisfied that the provision of non-audit services does not compromise independence.”(Ministerial Statement, 8 October 2003)


	Auditor Independence – III

Commerce and industry considers this approach to be a fair and reasonable model for ensuring transparency in the provision of non-audit services, where the same service provider is involved.

We regard it as superior to the proposal in the original CLERP 9 discussion paper that there be a strict separation of audit and non-audit service provision (ie non-audit services could not be provided by audit firms to the audited entity).

	Auditor Independence – IV

“ … the lead engagement auditor (or a suitably qualified representative) (shall) attend the AGM of a listed client when the auditor’s report on the financial statements is tabled and answer questions relevant to the audit.” (Ministerial Statement,                    8 October 2003)


	Auditor Independence – IV

Commerce and industry endorses the proposal to require the auditor, or their competent representative, to attend the AGM of a company which he/she is the auditor.

	Proportionate Liability of Auditors

“The Bill implements a proportionate liability regime in respect of economic loss or damage to property. This regime is part of a broader framework for professional liability reform being developed by the Commonwealth, States and Territory Treasury Ministers.”

“Key features of the liability model are:

· in applying proportionate 

     liability to a claim, a court will    

     be able to have regard to the 

     comparative responsibility of 

     any wrongdoer who is not a 

     party to the proceedings;

     -   a defendant to a claim to which 

          proportionate liability could            

         apply will be obliged to notify        

         the plaintiff in writing, at the        

         earliest possible time, of the       

         identity and alleged role of any      

         other person(s) of whom the       

         defendant is aware, who could       

         be held liable for the plaintiffs       

         loss or any part of it;

· where a defendant fails to 

     discharge the disclosure   

     obligation proposed, the court  

     will have a discretion to order  

     that the defendant pay any or all 

     of the plaintiffs costs, on an 

     indemnity basis or otherwise; 

and intentional torts and claims involving fraud will be excluded fiom the application of proportionate liability.”

(Ministerial Statement, 8 October 2003)


	Proportionate Liability of Auditors

Commerce and industry endorses the proposal to apply a proportionate liability regime to auditors, in respect of economic loss or damage to property.

In particular, we support the role of the courts of competent jurisdiction in apportioning responsibility and hence liability, and the onus of proof to be carried by the defendant.

Furthermore, we support intentional torts and claims involving fraud being excluded from the application of proportionate liability.

	Signing Annual Financial Statements

“The Bill requires Chief Executive and Chief Financial Officers of listed entities to make a written declaration to the board of directors that the annual financial statements are in accordance with the Corporations Act and accounting standards, the statements present a true and fair view of the entity’s financial position and the financial records of the entity have been kept in accordance with the Corporations Act.”

“This requirement will not detract from the responsibilities of directors.” (Ministerial Statement, 8 October 2003)


	Signing Annual Financial Statements

Commerce and industry supports this proposal, as a constructive means of facilitating improvements in financial reporting outcomes.

We note with approval the requirement will not detract from the responsibilities of directors.

Furthermore, any liabilities attached to chief executive and chief financial officers for breaches of these obligations should be commensurate with those imposed upon directors.



	Management Discussion and Analysis

“… the Bill will require the annual directors’ report to include an operating and financial review. The review will contain information that members of the company would reasonably require to make an informed assessment of the operations, financial position, and future strategies of the company.” (Ministerial Statement, 8 October 2003)


	Management Discussion and Analysis

Commerce and industry sees merit in requiring the annual directors’ report to include an operational review of the company’s performance and prospects.

However, such reports, especially as they concern future strategies, should not be required to reveal matters which would properly be considered commercial-in-confidence – for example, new investments, or product or market diversification strategies.

Given the imprecise nature of the proposal (eg “reasonably require”), consideration may need to be given to the promulgation by ASIC of guidelines on these matters.



	Financial Reporting Panel

“The Bill will establish a Financial Reporting Panel to resolve disputes on a non-binding basis between ASIC and companies on whether a company’s financial statements have been prepared in accordance with the accounting standards and represent a true and fair view.” (Ministerial Statement, 8 October 2003)

	Financial Reporting Panel

Commerce and industry sees merit in conferring such functions on a suitably constituted Financial Reporting Council.

We note any dispute resolution will be conciliatory in form (“non-binding”), and thus preserves the prerogative of the parties to have recourse to courts of competent jurisdiction to resolve any continuing or outstanding disputes.



	Continuous Disclosure and Infringement Notices

“Civil liability for a breach of the Corporations Act continuous disclosure provisions will be extended to individuals involved in a contravention by a disclosing entity.

ASIC will be given a power to issue an infringement notice containing a financial penalty to a disclosing entity where ASIC has reasonable grounds to believe the entity has breached its continuous disclosure obligations.

The financial penalty specified in the notice will be $33,000, $66,000 or $100,000, depending on the entity’s market capitalisation and whether the entity had previously contravened the continuous disclosure provisions.

ASIC will not be able to issue an infringement notice unless it has held a hearing in relation to the matter at which the entity involved must be permitted to give evidence and make submissions.

It is intended that infringement        notices only be used in relation to less serious contraventions of the continuous disclosure regime.” (Ministerial Statement, 8 October 2003)


	Continuous Disclosure and Infringement Notices

Commerce and industry is opposed as a matter of principle to investigative and enforcement agencies having quasi-judicial powers.

Where wrongs are alleged, especially for serious offences, they should be tested before courts of competent jurisdiction before substantial penalties are imposed.

Nevertheless, and without prejudice to our general opposition, we observe the minimum proposed fine of $33,000 could be extraordinarily burdensome for a small business for a technical breach of the Act.

We would also be concerned at the capacity of ASIC, at some time in the future, to use the infringement notice system in a coercive manner, in particular as a tactical weapon in an investigation.



	Remuneration Disclosure

“Details of directors’ and executives’ remuneration will need to be disclosed in a clearly marked section of the annual directors’ report. Shareholders will be able to comment on the content of the report and vote on a non-binding resolution to adopt the remuneration disclosures. 

The vote will be advisory only and does not derogate from the responsibilities of directors to determine the remuneration of executives.”

(Ministerial Statement, 8 October 2003)

	Remuneration Disclosure

Commerce and industry endorses this proposal – that shareholders can comment and participate in a non-binding resolution on the disclosures of director and executives’ remuneration.

Commerce and industry further believes the shareholders, as the ultimate owners of the company, must have full and final authority over any and all of the affairs of the enterprise.



	Managing Conflicts of Interest

“The Bill introduces a specific licensing obligation for financial services licensees to have adequate arrangements for managing conflicts of interest. This will be supplemented by an ASIC Policy Statement, a draft of which is expected to be released for comment during the Bill’s exposure period.”

· CLERP 9 originally proposed that ASIC provide guidance on the level and manner of disclosure of conflicts of interest required under the duty to provide financial services ‘efficiently, honestly and fairly’. The current proposal provides a stronger legislative basis under which ASIC can develop guidance.”
(Ministerial Statement, 8 October 2003)


	Managing Conflicts of Interest

Commerce and industry reserves its position on this matter, subject to the release for public comment of the relevant ASIC draft policy statement.
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