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A. The Australian Workers’ Union

The Australian Workers’ Union, Australia's oldest general union, started in 1886 as the Amalgamated Shearers Union. Today, the AWU represents more than 130,000 members across Australia in a diverse range of industries. Our members build railways, work in underground mines, they mill paper and they asphalt roads. They also farm fish and grow tobacco. Some of the major industries in which our members work include: pastoral and agricultural, aluminium, aviation, oil and gas, mining, construction and steel.

B. General Comments

The AWU’s submission will focus on:

· audit reform;

· executive remuneration; and

· penalties for breaches of the Corporations Act 2001.

The AWU believes that the draft CLERP 9 Bill represents a foundation that could be built on in order to protect shareholders and other company stakeholders from unlawful, dishonest or unethical practices.  In its present form, it provides a degree of increased protection for stakeholders, but fails to provide what the AWU considers to be an adequate level of protection.

The major failing of the CLERP 9 Bill is continued reliance on self-regulation, and in particular on the Corporate Governance Guidelines developed by the ASX Corporate Governance Council.  While these guidelines should be praised as a positive attempt by the ASX at self-regulation, the adoption of these guidelines has been slow, and legislative protection is now required to protect shareholders and other stakeholders from corporate failure.

C. Audit Reform

The proposed audit reforms contained within the CLERP 9 Bill should result in a degree of increased auditor independence.  However, it is difficult to determine how an auditor could be completely free from influence if they obtain significant fees from clients for non-audit work.  In many cases, the fees generated by non-audit work are much higher than fees generated from audit work.  In addition, the AWU understands that in certain cases audit fees are used as a loss-leader, so that lucrative non-audit work can be obtained from clients. 

In circumstances where audit work is of secondary importance from the financial perspective of audit businesses, it is easy to see how audit irregularities could similarly be considered secondary to the continued receipt of non-audit fees.  The potential that auditors could be compromised by undertaking non-audit work for clients is serious enough to warrant restrictions on non-audit work undertaken by auditors on behalf of audit clients.  

D. Executive Remuneration

The AWU is supportive of increased disclosure of executive remuneration.  It therefore believes that disclosing remuneration for the 10 highest paid officers of companies is a positive step.  Further to this, companies should be required to disclose comprehensive details of employment contracts with senior executives, and in particular be required to disclose golden hellos and golden goodbyes when they are entered into.

The AWU rejects suggestions that increasing the level of transparency in executive remuneration will increase average remuneration of such executives.  Significant transparency exists in relation to the salary and conditions of non-executive employees employed under Awards and Enterprise Bargaining Agreements.  It is the AWU’s experience that competing businesses look to the lowest, rather than highest, salaries paid within their peer group and use this as the base for negotiating with employees.  Responsible company boards, seeking to maximise shareholder wealth, would similarly seek to obtain quality executives for the lowest possible remuneration.  This view is reinforced by the volume of research being produced showing no significant link between executive remuneration and company performance (including, for example, research commissioned by the Public Sector and Commonwealth Super Schemes (PSS/CSS), Catholic Super Fund (CSF) and Northern Territory Government Public Authorities Superannuation Scheme (NTGPASS)). 

This is not to say that the AWU does not recognise that superior performance should merit superior remuneration.  An executive who produces significant wealth for shareholders should be remunerated highly for that work, in the same way that any employee who produces wealth for an employer deserves to be compensated in line with the value of the work performed.  In this respect, the AWU is very supportive of the proposed non-binding shareholder resolutions on levels of executive remuneration.  The AWU rejects the contention that such resolutions are inappropriate – while it is ultimately the decision of a company board what remuneration is paid to executives, there is no reason why shareholders should not be able to indicate to boards the levels of remuneration they consider to be appropriate.  

Finally, other potential reforms that should be considered in the CLERP 9 process in relation to executive and director remuneration include:

· Prohibiting the granting of options, of the payment of bonuses and retirement benefits (other than statutory superannuation) to non-executive directors; and 

· Requiring full disclosure of equity value protection schemes.

The AWU believes that such arrangements undermine good corporate governance.

E. Penalties

The AWU is concerned that penalties for breaches of the Corporations Act are low and do not act as a significant deterrent to potential unlawful behaviour.  While this issue will be dealt with in the CLERP 9 reforms, no specific proposal has been put forward in this draft Bill as to increased levels of penalties.  The AWU would advocate penalties at least twice as high as currently exist.

F. Conclusion

There appears to be an attitude in corporate Australia that good corporate governance interferes with the proper running of companies.  However, the AWU considers that boards are unable to properly run companies unless shareholders and other relevant stakeholders are comprehensively, and reliably, informed about the operations of those companies.   

The draft CLERP 9 Bill improves on the current corporate governance situation in Australia, and any improvement is to be welcomed.  However, it falls short of providing an adequate level of protection for stakeholders, and this Bill should be reinforced to ensure that further corporate collapses, or exorbitant, non-performance related, executive salaries are avoided.  Doing this will inspire confidence in the Australian capital markets, and bring enormous benefits to all Australians.

Should you require any additional information, please do not hesitate to contact myself or Trent Gillam on (03) 8327 0888.

Yours sincerely

Bill Shorten

National Secretary

Australian Workers’ Union
