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20 November 2003

Dr Kathleen Dermody

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Suite SG.64

Parliament House

CANBERRA   ACT   2600

corporations.joint@aph.gov.au
Dear Dr Dermody

Exposure Draft – CLERP (Audit Reform & Corporate Disclosure) Bill
Credit Union Services Corporation (Australia) Limited (CUSCAL) offers the following comments to the Parliamentary Joint Committee in Corporations and Financial Services inquiry into the CLERP (Audit Reform and Disclosure) Bill.

CUSCAL is the peak industry association and aggregated services provider for 159 of Australia’s 181 credit unions.

Credit unions are Authorised Deposit-taking Institutions (ADIs) regulated under the Banking Act 1959 by APRA and under the Corporations Act 2001 by ASIC. Credit unions are unlisted mutual companies owned by their customers and structured under the mutual principle of one member, one vote.

CUSCAL and the credit union sector are supportive of targeted reforms aimed at improved corporate governance.  Credit union values are consistent with quality disclosure and democratic participation in corporate governance structures.  However, we are also conscious of the need to ensure proposed reforms are practical and pragmatic, with a balance between compliance costs and careful review of the objectives behind proposed policy. 

As the Committee will be aware, the draft Bill is largely directed at listed companies. For example, provisions such as the five year rotation rule for auditors apply only to listed companies.  CUSCAL limits its comments to areas where the proposals may impact on credit unions, rather than the entirety of the CLERP 9 proposals.  

Schedule 1 ‘Audit Reform’ – no comment on specific proposals.

As background, however, the Committee may wish to note the prudential requirements on ADIs in relation to audit functions (both internal and external). In particular, prudential standard APS310, and other requirements under the standards generally, are relevant.  Proposed prudential standards on corporate governance and fit and proper requirements will also have relevance to regulatory requirements on auditors.  In addition, amendments to the Banking Act 1959 contained in recent legislation (Financial Sector Legislation Amendment Bill (No 2) 2002) also establish additional requirements on ADI audit functions.  The obligations under these other regulatory regimes are considerable, and should be considered where additional requirements are proposed for ADIs under corporations law changes. 

As a further issue (although not directly applicable to credit unions under CLERP 9), CUSCAL notes that auditor rotation requirements may require further consideration for companies operating in regional locations.  

Schedule 2 ‘Financial Reporting’ – no comment.

Schedule 3 ‘Proportionate Liability’ – no comment.

Schedule 4 ‘Enforcement’

CUSCAL supports the ‘protection of whistleblowers’ provision to prohibit employers from victimising employees, officers or subcontractors when they report a suspected breach of the corporations law to ASIC in good faith and on reasonable grounds.

Under the proposals, whistleblowers will be protected for reporting breaches of the Corporations Act 2001, ASIC Act 2001 and regulations made pursuant to these acts.

Due to the vastly expanded scope of the Corporations Act 2001 flowing from the FSR Act 2001, the range of potential breaches of this legislation is now extremely wide and extremely variable in the seriousness of the breach. Many potential breaches of the corporations law will be trivial in nature compared to a breach of, for example, the Trade Practices Act 1974.

CUSCAL supports consideration of extending the whistleblower protection to cover other legislation.

Schedule 5 ‘Remuneration of directors and executive’ – no comment.

Schedule 6 ‘Continuous disclosure’ – no comment.

Schedule 7 ‘Disclosure rules’ – no comment.

Schedule 8 ‘Shareholder participation and information’ – no comment.

Schedule 9 ‘Officers, senior managers and employees’ – no comment.

Schedule 10 ‘Management of conflicts of interest by financial services licensees’
This provision introduces a specific new obligation for AFS licensees, including credit unions.

Licensees will have to implement “adequate arrangements for the management of conflicts of interest that may arise wholly, or partially, in relation to activities undertaken by the licensee or a representative of the licensee in the provision of financial services as part of the financial services business of the licensee or the representative.”

The original rationale for this proposal was ensuring the independence of analysts but it will now apply to a much wider spectrum of licensees. 

ASIC’s draft guidance on this provision underlines the broad reach of the provision: “Conflicts of interest are circumstances where some or all of the client’s interests are inconsistent with or divergent from some or all of the licensee’s or its representatives’ interests. These include all conflicts of interest, whether they are actual or potential, and present or future.”

ASIC says licensees will have to have in place measures, processes and procedures that are regularly monitored, reviewed and updated to meet the new AFSL obligation.

This will add to the considerable compliance burden already imposed on credit unions by the FSR legislation when the real target of the measure is conglomerate firms and responding to developments in the global financial services industry. Credit unions are already subject to restrictions on giving financial benefits to related parties, and disclosure requirements under the FSR regime, obligations on boards and directors and additional prudential oversight of corporate governance roles and structures. 
While CUSCAL supports measures to ensure that conflicts of interest are controlled, disclosed or avoided, these measures must be targeted and in proportion to the potential consumer harm.  The scope of the proposed provision is, in our view, too broad, and is not supported by CUSCAL in its current form. 

As the majority of the Bill’s provisions apply to listed companies, CUSCAL’s comments have been confined to discussion of those provisions in the draft Bill which may have an impact on credit unions as unlisted companies.  Should there be any consideration of expanding the coverage of this Bill, further detailed consultation would be necessary with the credit union sector.

Please contact me on 02 8299 9046 or by email lpetschler@cuscal.com.au if you wish to discuss any aspect of this submission.

Yours sincerely

LOUISE PETSCHLER

Head of Public Affairs

