CLERP (Audit Reform & Corporate Disclosure) Bill
Companies Auditors and Liquidators Disciplinary Board (CALDB)
The Companies Auditors and Liquidators Disciplinary Board (CALDB) is the body responsible for reviewing the decisions and actions of Registered Company Auditors (RCA) and liquidators that have been reported to it for alleged breaches of the Corporations Act, as well as breaches of the professional requirements of auditors and liquidators.  
The CALDB has the power to take what it sees as appropriate disciplinary action against such person found to be in breach of the law or their professional duties.  The Draft provisions of the CLERP (Audit Reform & Corporate Disclosure) Bill intimated that there is some concern about the CALDB’s structure and its independence from the profession.  While the National Institute of Accountants (NIA) does not believe there are serious concerns with the structure and operation of the CALDB, the NIA does believe that a review should be undertaken to improve the performance and operation of the CALDB.  With this in mind the NIA proposes the following reforms being included in the Bill. (These changes were also outlined in the NIA’s previous submissions on CLERP 9)
Current Structure of the CALDB
The current structure of the CALDB is contained in the ASIC Act 2001.   Section 203 sets out the membership of the CALDB as:

1) The Disciplinary Board consists of:

(a) 
a Chairperson; and 

(b) 
a member selected by the Minister from a panel of 5 persons, being persons resident in Australia, nominated by the National Council of the Institute of Chartered Accountants in Australia; and 

(c) 
a member selected by the Minister from a panel of 5 persons, being persons resident in Australia, nominated by the National Council of the Australian Society of Certified Practising Accountants. 

(2) A person is not eligible for appointment as Chairperson unless he or she is enrolled as a barrister, as a solicitor, as a barrister and solicitor or as a legal practitioner of the High Court, of any federal court or of the Supreme Court of a State or Territory and has been so enrolled for a period of at least 5 years. (3) The Chairperson and each of the other members are to be appointed by the Minister on a part-time basis. 
Proposed Changes to the Structure of the CALDB in the CLERP (Audit Reform & Corporate Disclosure) Bill
The proposals set out in the Bill are designed to provide a wider range of persons (non-accountants) to be on the Board.  The Bill proposes to change the above to:

(1) The Disciplinary Board consists of: 
(a) 
a Chairperson; and 
(b)
a Deputy Chairperson; and 
(c)
3 members that the Minister selects from a panel of 7 persons nominated by the National Council of the Institute of Chartered Accountants in Australia; and 
(d) 
3 members that the Minister selects from a panel of 7 persons nominated by the National Council of CPA Australia; and 
(e) 
4 members that the Minister selects who are eligible under subsection (2A) for appointment as a member. 
(1A) 
The accounting members are the members appointed under paragraphs (1)(c) and (d). Of the accounting members, the ICAA members are the members appointed under paragraph (1)(c) and the CPAA members are the members appointed under paragraph (1)(d). The business members are the members appointed under paragraph (1)(e).
(2A) A person is eligible under this subsection for appointment as a business member if: 

(a) the person is resident in Australia; and 

(b) the Minister is satisfied that the person is suitable for the appointment as a representative of the business community because of the person’s qualifications in, knowledge of or experience in one or more of the following fields: 

(i) business or commerce; 

(ii) the administration of companies; 

(iii) financial markets; 

(iv) financial products and financial services; 

(v) economics;

(vi) Law

The proposals also call for the creation of two “panels” designed to deal with the actual cases rather than the Board itself. These panels would be drawn from the members of the Board., and include either the Chairperson or the Deputy Chairperson.
The NIA supports the idea of including a greater range of expertise on the CALDB and the idea of separating the Board from the hearing of complaints.  However, the NIA is not sure that the proposals as set out in the Bill are the best way to achieve the desired outcomes.  The NIA is not sure that having a majority of non-accountants will be helpful in matters referred to the CALDB for action.  The reason for this is not to protect the profession but rather to ensure that those people hearing complaints have the skills to deal with the very technical issues that will be before the CALDB.

Concerns with the proposed new structure

The NIA supports the idea of separating the Board of the CALDB from the function of hearing complaints.  The Board of the CALDB may be a more appropriate place to have representation of the business community than the panels that actually hear the complaints.  However, one should question the need to have a board of twelve people.  A Board of that size may become unwieldy and may not be conducive to efficient running of the CALDB.   There is no reason why members who are selected for a “panel” need to be members of the CALDB Board.  If the functions of the “Board” are to differ from the hearing of the “Panels”, then the Board should have further separation from those hearing the complaints referred to the CALDB.

The NIA is not sure what insight into the audit process and the audit standards that a member of the business community will bring to the “Panels” of the proposed new CALDB structure.  Such persons are unlikely to be conversant in the audit and accounting standards to any serious level and many will not come from a “professional” background.  Most of the issues that such panels will review will involve complex and technical issues.  Having large numbers of persons unfamiliar with such issues is likely to lead to longer decision times (as those members who understand these issues will have to “educate” the other members of the panel).  The NIA would prefer that those non-accountants that are to be on the CALDB “Panels” be from other like minded professions, such as lawyers, who while not necessarily having as strong an understanding of technical accounting issues, will have an understanding of professional ethics and the issues that may impinge on that.  The NIA believes that such persons will generally provide better input to a panel of the CALDB than other members of the “business community”.  It is important to not dilute the role of such panels with persons not suitable to the role.  There is no point increasing the perceived independence of the Board, at the expense of the quality of the outcomes.  The NIA believes that the role for such wider business community output should be at the Board level, not the “Panel” level.
The NIA also has significant concerns that the accounting members of the Board are to be decided by their association to their particular professional accounting body (CPA Australia and the Institute of Chartered Accountants in Australia (ICAA).  By referring to a person as a nominee of a particular body, it may suggest that the person is a representative of that body.  The person should in reality be representing the CALDB (and the profession as a whole) and making their decisions independently of their professional body.  Also by making reference to nomination from their body, there is the faint possibility that a person may feel they may not be denominated if they fall out of favour with their own body.  The NIA is not suggesting this has happen to date, however the proposed changes are designed to improve the perception of independence, and the NIA believes removing nomination to the CALDB from an association with particular bodies will help to improve the independence of the CALDB.  Furthermore, there is no reason why there should be specific numbers from specific bodies.  The best persons for the positions should be accepted regardless of which body they belong to.  There are other bodies that represent auditors and liquidators, including the NIA, that have persons worthy of membership of a “Panel”, but who could not because of this arrangement.  What is required is a set number of qualified accountants who could potentially sit on a “Panel”, regardless of any consideration other than their merit and standing in the profession.
NIA proposals for reform of the CALDB
The NIA in its initial response to CLERP (Audit Reform & Corporate Disclosure) Bill provided an outline of the NIA’s suggested reforms to the CALDB.  These proposals, with some modification, will follow.

Board of the CALDB
As noted above the NIA supports the removal of the function of the “Board” of the CALDB from the membership of the “Panels” to hear individual complaints.  However this does not equate the need to have a “Board” of 12 persons.  A Board of that size is likely to be counterproductive to an efficient CALDB.  The NIA would propose the following make up of the “Board”:
· A Chairperson (nominated by the Minister – Preferably from the legal profession);

· 3 Representatives from the accounting profession (Nominated by the Minister in consultation with the three professional accounting bodies); and

· 3 representatives of the business community (nominated by the Minister).

The role of this Board would be to administer the CALDB and setting all procedural matters.  It would also act as the public face of the CALDB.  It would be responsible for selecting the persons to be on the “approved panel members” list, as well as selecting the members of a particular “Panel” from the list of approved panel members.  It could also be called on to act as an appeals committee to decisions of a “Panel”.

This would more clearly differentiate the role of “Board” from that of the individual “Panels” and make the operation of the CALDB more transparent.
Approved Panel Members
One role of the “Board” would then be to determine who is to be an “Approved Panel Member”.  

As noted earlier, it is the position of the NIA that those members of the panel who are to be chosen from the accounting profession, should not be chosen in accordance to their membership of any particular accounting body.  Rather they should seek nomination as an individual, with appropriate support of respected members of the profession.  (The accounting bodies could still encourage particular members to seek nomination, but they themselves would not have a role in the actual selection process)

The NIA would propose the following as the appropriate mix of representatives that the Board would need to select to fill individual Panels:

· 2 – 3 Senior Panel members:  Drawn from the legal profession, such a person would act as the chairperson/senior member of a particular “panel. (Two would be the minimum to allow two simultaneous “panels” to sit at the one time, three would give some flexibility in choosing a senior member);

· Eight “accounting experts” drawn from the accounting and auditing profession. (as above, nominated in person with the support of at least one of the professional accounting bodies or senior members of the profession); and
· Eight persons from the “other professions” (Lawyers, Engineers, Doctors etc) and the “business community”.  (As noted above the preference should be towards other professionals because of their understanding of professional ethics issues.) 
From this list of 18 – 19 “Approved Panel Members”, the Board would determine who would sit as a Panel to hear a particular complaint, having regard to such issues as independence, knowledge in specific areas under review, proximity of location of the panel hearing and such other factors as approved by the Board of the CALDB.   Nominees should also nominate areas of expertise they have to aid in the choosing of the most effective panel to hear a complaint.
Panels could then consist of either three members to deal with minor and simple matters (made up of one senior member, one accounting expert and one from the “other” category) while more difficult matters would be heard by a five member panel (made up of one senior member, two accounting experts and two “other” members).  However there should be some flexibility to increase the number of accounting experts if a particular matter involves the interpretation of complex and difficult accounting concepts.  The effective operation of a panel should not be constrained by inflexible rules.  
A diagrammatic representation of the above proposals:
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Conclusion
The NIA supports the reforms proposed in CLERP 9 as a means of addressing some of the concerns raised about the CALDB, though the NIA is not convinced that the CLADB has failed to work effectively.  The NIA though believes that the proposed changes are not as effective as those proposed by the NIA, as outlined above.  Independence of the Board members has been one of the concerns raised.  The reforms propose to address this issue by utilising members of the “business” community in the CALDB.  While the NIA has concerns about any lessening of the technical capacity of the CALDB, it supports having qualified experts from other professions on panels hearing matters.  The NIA though also believes that another way to achieve greater “independence” is to remove the association of membership of the CALDB with membership of any articular professional body (this proposal removes the discrimination against NIA members, as well as auditors and liquidators who are not members of any professional body, from serving on the CALDB).  They are there for their accounting and auditing expertise, not there membership status.  
The NIA also supports separating the “board” functions of the CALDB from the Panels hearing matters.  The NIA however, does not believe the proposed reforms go far enough in this direction.  The NIA proposes that a separate “Board” of the CALDB be established that deals with administrative functions, acts as the public face of the CALDB and is responsible for the selection of panel members.  The hearing of complaints would then be handled independently by expert Panels, thus offering a full separation of the two functions.
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Approved Panel Members


2 – 3 Senior Panel members:  Drawn from the legal profession, such a person would act as the chairperson/senior member of a particular “panel”; 


Eight “accounting experts” drawn from the accounting and auditing profession; and


Eight persons from “other professions”.





Public Face of CALDB


Administration of CALDB
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“Board” of the CALDB


A Chairperson (chosen from the ranks of the legal profession);


3 Representatives from the accounting profession; and


3 Representatives of the business community.











