CLERP (AUDIT REFORM & CORPORATE DISCLOSURE) BILL
Response of the National Institute of Accountants to the 

Parliamentary Joint Committee on Corporations and Financial Services 

Inquiry into the exposure draft –CLERP(Audit Reform & Corporate Disclosure) Bill
The National Institute of Accountants (NIA), the third largest professional accounting body in Australia, welcomes the opportunity to make comment to the Parliamentary Joint Committee on Corporations and Financial Services (PJC) on the draft CLERP (AUDIT REFORM & CORPORATE DISCLOSURE) BILL.  The NIA has been a strong proponent of the Corporations Law and Economic Reform Program (CLERP) including many of the issues that had been highlighted in the earlier discussion paper on CLERP 9.  The NIA has taken this opportunity to make some constructive responses to the proposals set out in the draft Bill.
The NIA though has some concerns that the Bill focuses largely on auditors and the audit process.  While the NIA welcomes reforms that make the audit process stronger, there are some concerns that the focus on auditors and the audit process suggest there has been large scale failure of the audit profession.  The NIA does not believe this to be the case.  While the HIH Royal Commission was sobering reading, the audit of HIH can not be said to represent the norm in the profession and there are many factors unrelated to the audit process that caused that particular corporate failure.
The NIA welcomes the inquiry of the PJC.  The NIA notes that many of the issues the NIA desires to raise with the PJC relate to differences between the draft Bill and the earlier CLERP 9 Discussion Paper released September 2002.  These differences arise largely as a result of the recommendations from the HIH Royal Commission (HIHRC).  The NIA notes that this is the first official opportunity to respond to those recommendations and their differences to the earlier recommendations of the CLERP 9 Discussion Paper.  The NIA is generally of the opinion that in most cases the earlier recommendations of the CLLERP 9 Discussion Paper are preferable to the new proposals in the draft Bill.  The NIA believes these earlier recommendations, most notably those dealing with auditor independence rules and the limitations on former auditor employment by clients, are more measured and will be less potentially damaging to the profession than the new draft Bill proposals.
Chapter 1 Audit Reform
Part 1: Auditing Standards

The NIA has supported, and promoted, the idea of bringing the auditing standards in line with the accounting standards by giving them the force of law.  The NIA believes that the Auditing standards are important to corporate governance, and as such they should be in the hands of the public who use them, not private property.  The NIA though wishes to acknowledge the hard work and commitment by those who have ensured that the Australian auditing standards are amongst the world’s best, in particular the efforts of the Australian Accounting Research Foundation (AARF), the Institute of Chartered Accountants in Australia (ICAA), CPA Australia and the many individuals who have contributed over the years.
Issue 1.1 Does proposed paragraph 224(aa) adequately express the role auditing standards should be playing in Australia’s financial reporting system?
The NIA believes that this does provide an adequate expression of the role of the auditing standards as would be required to be expressed in the legislation.  While they may not cover all aspects an audit can provide, there is no need to complicate the legislation with additional wording.  However the NIA is prepared to comment on any proposed additional requirements and would welcome proposals that enhanced the audit standards process in Australia.  The NIA notes that it would support measures aimed at recognising the role of the AuASB in formulating standards and guidance notes for audits other than those required by the Corporations Act.
FRC Oversight
The NIA does not oppose the FRC’s new powers in relation to the monitoring of auditor independence, but questions the ability of the FRC to undertake its new roles given its structure and dependence on Treasury for staff and other resources.  Furthermore the question is, “given the limited resources at the disposal of the FRC should it be taking on roles that are currently adequately dealt with within the profession?”   The NIA is of the belief that the FRC needs to have its own permanent secretariat and resources and that it should be separated from Treasury in order to give it greater independence and to meet its new roles more effectively.  
One concern with the proposed new powers of the FRC the NIA has is what exactly is meant by “monitoring and assessing” the accounting bodies in relation to their quality assurance reviews of members audit work and their investigations and disciplinary processes?  The wording is quite vague and could be interpreted by some as the ability of the FRC to interfere in the operations of the professional accounting bodies in relation to the regulating of members.  If the Government is intent on regulating the professional accounting bodies then this should be made clear, if not, then the language should be clear on exactly how such powers would be used.
The NIA is happy to discuss matters with the FRC and to work co-operatively in relation to issues of monitoring of audit independence issues.  However, the proposed wording may not be the best means to achieve this.  The NIA is interested in formulating information sharing mechanisms with the FRC and to formalise the relationship through the issuing of a Memorandum of Understanding between the FRC and the individual professional accounting bodies.  The NIA is concerned that the current wording, even if it is not presently intended to, could in the future be used for purposes outside those the profession and the FRC agree is in the best interests of the profession.  The NIA would prefer wording along the lines of:

“The FRC functions include:

(a) Monitoring and assessing the nature and overall adequacy of the systems and process used by Australian auditors to….

(b) working with the professional accounting bodies to develop responses to issues relating to overseeing and insuring auditor independence;
This would change the proposed 225(2B)(a)(ii) and (iii) and do away with 225(2B)(d).

The issue is not one of willingness to share information.  The NIA has already provided the FRC with information relating to its quality assurance and investigations and disciplinary processes as they relate to audit and is happy to continue to work closely with the FRC.  The NIA believes that creating a constructive environment of trust between the professional accounting bodies and the FRC is a better means to achieve the desired ends, rather than providing the FRC with ill-defined and potentially powerful powers that have not been properly thought through.  The NIA would like to see such a co-operative arrangement enshrined in the legislation rather than the wording proposed in the Draft Bill.
The NIA is also unsure of the need to include “the promotion and teaching of professional and business ethics by the professional accounting bodies, universities and other tertiary institutions” as part of the FRC’s powers.  The teaching of such courses is responsibility of the universities and tertiary institutions and the professional accounting bodies.  The ability of the FRC to meet this requirement is doubtful in anything but a very cursory way.  If this is the case and given the limited resources available to the FRC, the NIA believes that this should be removed from the roles of the FRC.  The FRC will have more than enough to do, without having to squander sparse resources on such a role.

AuASB Reforms
Issue 1.2  Proposed section 227B is silent about the ability of the AuASB to formulate standards to be used for assurance engagements and to develop guidance material for auditors performing audit and assurance engagements.  Comments are sought on whether the AuASB needs to be given such functions?
The NIA is of the opinion that it is implicit in the legislation that the AuASB would have the dual responsibility for developing not only auditing standards but also assurance standards.  The NIA believes that the Bill as proposed would already achieve such and that it does not need to be changed.  However if there is any conjecture on whether this is the case it should be amended to make it clear that the AuASB will be able to make determinations in relation to assurance engagements.  It would be incongruous for the AuASB to only have powers relating to audit standards and not assurance(given that the AuASB already devotes considerable resources to developing guidance material for assurance engagements).  The NIA does not want to see a proliferation of bodies dealing with different matters when there is no need, as the AuASB currently deals with such issues.  The NIA was always of the belief that the new AuASB arrangements would and should cover such assurance matters.    

The NIA would be of the opinion that the proposed wording of “formulating auditing standards for purposes other than those of the Corporations Act” would be sufficient power to allow the AuASB to formulate assurance standards and to develop guidance material for audits and assurance engagements.  However, as noted above, if this is not the case then there needs to be further changes to clarify the position so that the AuASB has such powers.
It is important that there is recognition and acceptance of the fact that the AuASB will develop standards and guidance notes for issues other than audits under the Corporations Act.  While such material would not need to have the protection of the law in the way Company Audit standards will, it should be recognised as an important function of the AuASB.  The ability of the AuASB to develop such other material should not be interfered with and resources provided to the AuASB should recognise the importance of these materials.  They are not any less important than the auditing standards.
Issue 1.3  Proposed subsection 227B(1) does not confer on the AuASB the function of developing a conceptual framework for the purpose of evaluating proposed Australian and international auditing standards.  Comments are sought whether the AuASB needs to be given such a function?
Again the NIA would be of the opinion that it is implicit in the role of the AuASB that it has such a conceptual framework.  The absence of specific wording to such effect would not, the NIA believes, deny it the ability to provide such a function.  In order to develop the Australian auditing standards and in taking into account international development, it would be implicit that the AuASB be able to develop such a conceptual framework.  The NIA is not of the belief that there needs to be specific wording to such effect.  
FRC Directions to AuASB
The NIA is glad to see that the FRC will not have the power to direct the AuASB in relation to the development and making of particular audit (and assurance) standards.  The development of the standards needs to be separate from any political or other interference.  They are technical standards and should be developed by those with the technical knowledge to do so.  The interference by others in the process would likely lead to a politicisation of the process with the ability of special or sectoral interest to impinge on the development of the standards to suit their wants.  While the FRC will have the power to set the general direction of the AuASB, it is important that this oversight function is not mixed with the actual development of the standards.  They need to be independent of each other and the influence of others.  The NIA also believes it is important that the FRC not intervene to prioritise the work of the AuASB in such a way that it does not have the resources to develop non-Corporations Act standards and guidance material.
Legal effect to Auditing Standards
The NIA has supported the process of giving audit standards the force of law and as such this means the process will have to be approved by Parliament.  The use of the “disallowable instrument” is one means of doing this.  However any such process has the potential to be subject to the process of political interference.  The audit standards are technical not political enactments, and the NIA is concerned that some may attempt to use the Parliament to frustrate the passing of such standards.  This is particularly concerning in that most members of Parliament (and the public in general), with all due respect, would only have a rudimentary understanding of auditing standards and as such they may be swayed by sectoral interests to stop a particular standard out of political pressure rather than any inherent fault in the actual standard.  All efforts should be made to avoid the politicisation of the auditing standards.    
The NIA appreciates the view of our colleagues at the Institute of Chartered Accountants in Australia (ICAA) and CPA Australia over their concerns regarding giving the auditing standards the force of law, and while we agree there are concerns with such a process, the NIA also believes that a workable mechanism can be developed to deal with those concerns.  The NIA however does agree that the there is no need to rush the adoption of auditing standards into legislation.  While this should be the goal, the process should not be forced into some unrealistic timeframe.  The NIA would ask that the PJC recommend that the adoption of the standards into law be postponed until all possible options have been canvassed.  The NIA has not had the time to review in depth the proposals of the other two bodies about an alternate means of adopting the standards into law other than the use of the disallowable instrument mechanism.  The NIA is especially concerned about the potential for the politicisation of the auditing standard within the current draft Bill.  If the proposals of the other bodies will give the standards effect under the law, they should be studied more closely.  A working party or other mechanism should be adopted to look into the various options and report back to the PJC.  Then recommendations could be made about the most appropriate means of adopting the auditing standards into law.
Qualifications of Auditors
The NIA has long supported reform to the process of registering of company auditors and in enhancing and updating the qualification requirements to better reflect the reality in the market place.  The NIA has made numerous submissions on the need to update these processes and requirements.  In particular, the current requirements place a severe burden on new entrants into the profession and make it difficult for many working outside the CBD of the main capital centres to enter the profession.  The introduction of competency standards and the adoption of a more realistic hours based approach is favoured by the NIA.  

Issue 1.4  Comments are sought on whether the Working Party’s hours-based proposal should be adopted or whether the more general years-based requirements currently set out in the regulations should be retained.
The NIA supports the proposals recommended by the working party reflecting an hours-based rather than a years-based requirement as currently required.  The NIA believes an hours-based process is both more flexible and more reflective of the skills that need to be developed before a person should be qualified to be a Registered Company Auditor (RCA).  An hours-based approach will allow both for those who specialise in company audit to become an RCA more quickly, while those in areas outside the CBD will be able to  more easily reach the requirement over time.  Many of those outside the CBD are not able to concentrate solely on audit work in a way that the current years based approach requires, but they may be able to meet the hours based requirements over the five year period.  This flexibility is to be encouraged and the NIA hopes that it will be adopted rather than the current hours-based approach.
The NIA is in particular pleased with the removal of the membership of the ICAA and CPA Australia under the current subparagraph 1280(2)(a)(i).  The NIA supports this move for a number of reasons.  One is that, as noted in the commentary to the draft Bill, the audit profession is now dominated by degree qualified entrants.  In the past degree qualifications where not the norm and the two bodies mentioned above had to develop their own courses as a means into the profession.  This has changed and the change should be reflected in the legislation.  

On a personal note for the NIA however, we are pleased to see the removal of mention of membership of the other two bodies because some have interpreted the section to mean that only members of those two bodies could be become an RCA.  While this was clearly not the case, the NIA has often been thwarted in having its members accepted as auditors for purposes other than the corporations law (of which there are many examples) because subparagraph 1280(2)(a)(i) mentions the other two bodies but not the NIA.  The NIA has tried to point out that the RCA requirements relate to Company Audits which require specific skills and experience that is not required for other types of audits and that the section only acknowledges the other two bodies due to the historic nature of the profession.  However, the NIA has been informed by some policy makers that unless and until the NIA is recognised in the subparagraph, they will not accept our members to provide these other audit services.  This change will help the NIA right some past wrongs.
Audit Competency Standards

The NIA is also supportive of the use of audit competency standards and we look forward to working with the other two professional accounting bodies to create one set of standards for the whole profession.  Audit competency standards should also help to ensure that auditors have the right range of skills and experience to be competent in the field.  Merely having a degree in accounting is not sufficient to be an auditor but through the competency standards the auditor will be able to show they have the skills and competency required.  The other advantage of the competency standard model is that it is applicable not just for those who wish to become an RCA (a minority of those who actually perform the various audit functions required) but also for those who wish to conduct audits in areas other than those requiring an RCA.  The professional bodies will be able to adapt the standards to see if a person has the competency to do other audits.  
The NIA also supports the requirement that any competency standard to become an RCA be approved by ASIC and does not detract from the minimal standards required by the proposed subsection 1280A(3).  However the NIA would expect this to relate only to competency standards applicable to become an RCA.
The NIA supports the requirement that an RCA also undertake a specialist course in auditing.  The provision of undergraduate education in auditing is sufficient to develop many of the basic skills required.  However, audit is a complex area, requiring specialist skills and knowledge that may not be present in a particular undergraduate course.  The requirement of specialist courses should ensure that those wishing to enter the audit profession have additional skills and knowledge above what they may have learned at university.  The professional accounting bodies and certain higher learning institutions already provide such courses (either separately or in conjunction with each other) and the NIA supports this becoming part of the formal process for becoming an RCA.
The Bill proposes to introduce a new Division 2A of Part 902 to give ASIC the power to impose conditions on the registration of auditors.  The NIA supports such measures as they will allow greater flexibility in the registration of auditors and allow ASIC to place restrictions on auditors post registration.  Both moves are welcomed.  It is important that ASIC uses these new powers in a productive manner to provide flexibility in its regulation of auditors.  
The NIA does not believe that granting these powers to ASIC will derogate from the role of the profession or the Companies Liquidators and Auditors Disciplinary Board (CALDB).  However it may be important to place some limitations on the powers of ASIC and to ensure that there is not interference with the roles played by others in the co-regulation of auditors.  The NIA believes that the professional accounting bodies should be involved in discussions about the development of any regulations to cover these proposals for greater ASIC powers.

Annual statements by auditors
The NIA supports the proposals to have annual, rather than tri-annual auditor statements and the NIA agrees with the sentiments expressed by the Audit Review Working Party and the Ramsay Report on this.

The NIA supports the proposed section 307C in its requirement that auditors make a declaration of compliance with independence standards.  However, the proposals should be modified in order to allow for the issuing of a qualified declaration under the section.  This would allow the auditor to provide a declaration that states the circumstance of any breach.  This would be more useful than the auditor simply not making a statement, which may require the auditor to step down and cause problems for the audit process.
Part 3:  Auditor Appointment, independence and rotation requirements
Auditor Independence – limitations on future employment
The NIA has been supportive of the vast majority of measures outlined in the proposed Bill and those of the earlier discussion paper on CLERP 9.  However, the NIA must state its opposition to the proposals in the Bill in relation to the proposed restriction on trade of former audit staff.  The NIA, and the profession as a whole, has been surprised by the proposed adoption of draconian restrictions on the future employment opportunities of auditors.  The NIA was prepared to support reasonable limits, such as those outlined in both the Ramsay Report and the CLERP 9 Discussion Paper but not those set out in the recommendations of the HIH Royal Commission (HIHRC).  The switch to the HIHRC recommendations over the more measured earlier recommendations is not supported by the NIA and we urge the Government to re-adopt the earlier proposals, unless it wishes to see the viability of auditing as a career pathway for accountants significantly damaged.

The NIA had supported a two year ‘cooling off’ period between when an audit partner leaves their audit firm and when they can be employed by one of their former clients.  While the NIA does not generally support such limitations on trade and freedom of employment, it does understand the countervailing public policy argument that a “cooling off period” may improve the perception of independence for auditors.  Whenever engaging in such discussions it is important to weigh up the pros and cons on both sides of the argument.  
Generally restrictions on trade and employment should be avoided as people with appropriate skills should be able to avail those skills to those willing and needing them.  The only time it should be restricted is when there is a public good to be gained from the restriction.  In relation to auditors the perceived public good to be attained is that some may perceive an auditor may be more lenient to a company to whom they may have future employment opportunities with.  The NIA does believe there is an actual threat to independence and there are many internal and professional requirements that would prevent this from happening.  However, the NIA acknowledges that there is some public concern that should be addressed.  When dealing with issues of independence, perception can be as powerful as reality.  However, anything more than a two year cooling off period is unacceptable to the profession and too harsh a penalty on former auditors.
The NIA believes this to be the case for a number of reasons, including:

· It is a restriction that only applies to auditors and not other professional and advice providers;

· It could act as a deterrent to entry into auditing as career paths are blocked;

· Companies will lose access to skilled individuals who may be of great benefit to them; and

· There is no public benefit to increasing the cooling off period from two to four years.

Why Single out Auditors?  

The accounting profession is concerned that undue restrictions are being placed on auditors that are not being placed on other providers of advice and services to companies.  Auditors are already subject to strict ethical, professional and legal obligations in carrying out their duties as an auditor.  The scope for a single auditor to influence the audit process by his or her own self is quite small.  
The NIA does not believe the opportunity to provide “favourable” advice and services are any greater in the auditing profession than any other.  There are opportunities for lawyers, engineers and a myriad of other “consultants” to provide ‘favourable’ advice in the hope of influencing future employment prospect.  However they are not being singled out in the same way as auditors are.  The NIA does not believe the “future employment” risk of auditors is any greater than these other professions and advice providers.   If the Government believes in a four year restriction is suitable to auditors, then all professionals who have provided services to the company, not just auditors, should face the same restrictions on their future employment prospects.
The NIA believes that a four year restriction is likely to have a stronger deterrent effect on people entering the audit profession than the proposed two year cooling off period.  The reason the NIA believes this is that in today’s work environment people do not stay in the same field or the same firm all of their life.  Mobility and new experiences are the hallmarks of today’s professional.  If a person with highly marketable skills is barred from employment prospects to a significant number of suitors, the question has to be asked whether entry into that profession is the right choice to make.  For those working in the large audit firms or those who work in specialist areas of audit, the four year cooling off period is going to be a near death sentence to their careers.  
For example, an auditor who specialises in auditing mining and exploration companies has very specialist skills.  However the market for those skills will be limited because of the size and nature of that market.  There may only be a few companies for which that person has not worked on the audit of in some form.  Suddenly they are told they have to wait four years after they leave their audit firm employer before they can use those skills again. After four years much of those skills will be diminished by non-use.  The employment future of such a person is being severely diminished.
Many accounting graduates see working in an audit firm as a progression in their career path.  It is an opportunity to develop skills, experience and connections that are valuable not only to them but to future employers as well.  Having to wait four years before being able to work for a suitable employer may be enough of a disincentive for them to not enter the profession.  Given the need for companies to also rotate their senior auditors, it is not hard to see the potential for an auditor to become highly restricted in their future employment prospects.  Why bother when you can become a lawyer and face no restrictions on your future employment.  The choice is not a hard one, the best graduates will go with option that provides the least limitations on their professional mobility.  The audit profession is competing for the best minds in the country to enter the profession.  Such a restriction is likely to cause many prospective auditors to choose a different career path, to the detriment of the profession, the professions clients and the quality of the audit process.
The other side of the coin is that companies also benefit greatly from having skilled former auditors in their firms. These auditors tend to have a very high understanding of the company they deal with, in relation to financial matters.  They also bring with them a level or professionalism and ethics that are not always present in other potential sources of company officers.  These skills and understanding of the financial world are skills firms need.  These skills can not always be met by internal staff as they may not have the access to all the latest developments in the industry that those working in the large audit firms may have.  Companies often need the influx of new ideas and processes that the former audit firm employee’s poses.  Why should such companies be denied these skills?  The best combination of their needs will often come from someone who has provided audit services to that firm.  
It seems absurd to restrict Australian companies from being able to employ some of the best minds in the country and from skills they desperately need to compete.  Why does the Government wish to regulate the employment practices of public companies?  Companies should be free to make the optimal choice for themselves, without constriction by Government.  Only shareholders should be able to pass judgements on such decisions.
The NIA can not see any additions to the public benefit from increasing the cooling off period from two years to four for senior audit personnel.  As noted above, the public advantage of having a cooling off period is to avoid the perception that the auditor may be more lenient to a future employer than someone they do not have employment prospects with.  While the NIA believes that the danger in reality is minimal, it accepts a two year period as a compromise.  The NIA does not believe that the public will feel there has been an increase in auditor independence by increasing the cooling off period to four years from two.  Those overseas jurisdictions that have looked at this issue have all recommended periods of two years or less, none has seen any advantage out of a four year period.  The NIA does not see how a four year restrictions provides any greater benefit to the public than two.

Given the potential damages highlighted above (deterrent of entry to the profession, loss of skills and expertise to companies, etc), the fact that other professionals do not face the same restrictions and that no proof exists that the public good would be better off by having a four year cooling off period, the NIA implores that the former two year cooling of proposal be re-instated.

The NIA also questions the need to limit at all directors, former directors or senior audit partners of an audit firms from being employed for two years from companies they have not been involved in the audit work of.  Merely being a director or senior audit member of a firm would not pose any independence concerns where they have not been involved in audit work.  Are all senior partners of law firms to be barred from becoming directors of companies their firm has advised?  The issue is to try and minimise loss of independence. The question has to be asked how much influence would a director who has no involvement in an audit have in creating an independence question?  The answer is surely none to very little at all.  The facts support such a conclusion so the NIA asks why the law should draw such a conclusion.  Again the impact on the profession and the ability of company’s to recruit who they need is being impinged unnecessarily with no tangible benefits to independence or the audit process.

Then there is the issue of saying that a company can not employ more than one former director or senior audit partner from the company’s audit firm from taking a senior position in a company.  The question must be asked, why?  If a company requires certain people to fill senior positions it is the role of the company to do so as they please and it is no role of Government to be governing the employment practices of companies.  These people have not been proven to have done any wrong, yet the law assumes that because they work for an audit firm they are not to be trusted.  Again is this restriction to apply to other professionals providing services to companies?  If not the Government must show the proof that auditors are not to be trusted, especially where there is more than one of them?  
There is also likely to be serious practical compliance problems for both audit firms and potential employers of former audit staff ensuring that this requirement will not be breached.  A lot of time, effort and money will have to be expended trawling through the prior employment experience of all staff and prospective staff for fear of breaching the rules.  It is likely that many companies will be in breach of the new rules, without even knowing of it.  One needs to question given the expense and time that will be required to avoid breaches of the provisions, whether that time and money could not be better spent on more useful and effective measures to improve the audit process.  There are more than sufficient other measures in the Draft Bill that will more effectively deal with issues of audit independence.  These additional measures are unwarranted and unnecessary.
HIH was a very poorly run business that had many faults across many levels.  To deduce from the HIH Royal Commission that the whole audit profession is untrustworthy and there should be limits placed on their future employment prospects goes against the facts.  To make law to try and deal with the faults of one particularly poorly run company is not good policy.  The vast majority of company audits are done well, with no issue at all over independence.  Even in HIH the real fault laid in the management and their corporate governance practices.  
There are many other provisions in the proposed Bill that will do a lot to promote auditor independence and the NIA generally supports these.  The NIA does not believe that limiting the ability of companies to choose who they employ for what position is going to improve auditor independence at all.  The NIA believes that in line with international practice and with what the profession has previous generally agreed with, that the only limitation imposed should be on former senior audit partners involved in the actual audit of the company and for a period of two years only.  This should be sufficient to deal with issues of perceived possible lack of independence while preserving the audit profession and the freedom of employment for companies.   The additional compliance costs and problems associated with the new provisions, the NIA believes, will outweigh any benefit to be gained by them.
Auditor Independence rules
The NIA would start off by noting that the three accounting bodies have taken action in relation to improving auditor independence rules well before the Bill proposed here.  The profession has taken a proactive stand on this issue and adopted world’s best practice as recognised by the International Federation of Accountants (IFAC) guidelines on auditor independence.  

The NIA has also adopted the International Federation of Accountants (IFAC) rules, not just the ICAA and CPA Australia.  These are the internationally accepted rules regarding independence for auditors.  The NIA therefore does not believe that the Government needs to be “re-inventing the wheel
” by requiring additional rules.  If the rules governing independence are seen to require a form of statutory embodiment, then the NIA believes that the IFAC rules should be adopted in the form of a Regulation to the Corporations Act.  As a regulation the rules will be more flexible and can be changed as requirements demand.  This approach is to be preferred to setting in stone in legislation new rules that may contradict or conflict with those adopted by the profession.

The NIA does not believe the “might” test as recommended by the HIH Royal Commission and adopted in the Draft Bill is the preferred test over the test proposed in the CLERP 9 Discussion Paper.  The NIA also believes that comparing the independence requirements of High Court Justices with those of auditors is unhelpful as their dealings with the various parties are completely different, a High Court Justice should have no dealings with either party, while an auditor on the other hand has to deal directly with senior management.

The “might” test is likely to be failed by auditors in many of their everyday dealings with their audit clients.  Auditors, in order to do their work properly have to work closely with senior managers of the companies they audit.  This close working relationship will generally mean that there are many circumstances where the auditor “might” be seen to be impaired when in fact they are not.  For example, an auditor with many years of experience on the audit of a particular company, may over time get to know senior managers well and they may on occasions discuss certain matters over lunch rather than in a formal meeting.  A reasonable person knowing the facts could rightly feel that even though there has been no proof of any actual failure to exercise objective and impartial judgment, that close relationship ‘might’ cause this to occur anyway.
It is the close working relationship between auditors and senior management that makes the ‘might’ test unworkable.  Many of the day to day dealings between an auditor and senior managers ‘might’ cause a loss of impartiality and independence, it is not until you can show one way or another that it has in fact occurred, that the provisions relating to auditor independence should be applied.  The NIA therefore believes that the “might” test should be replaced with the test proposed in the earlier CLERP 9 Discussion paper.

The NIA does however agree that the requirements should be not just on the individual auditor but others, including the audit firm itself.  However, the instillation of independence is not going to be achieved by mere words in legislation.  It will be achieved by the adoption of independence as a fundamental principle by those who are charged with applying them.  
The NIA also is of the opinion that there is justification for the inclusion of an ‘objective materiality threshold’.  Auditors and their families operate as part of the wider business community and there will be occasions when their paths cross.  In most of these cases there will be no actual wrong caused and no real threat to independence.  However, without an ‘objective materiality threshold’ such inadvertent, and almost inevitable, breaches may cause problems for the audit process.  It will be almost impossible to guard against every potential breach.  An ‘objective materiality threshold’ would identify those circumstances where there clearly is no threat and thus no breach.  This would go some way to alleviating some of the problems the Bill may inadvertently bring forward.
The NIA would also like to see provisions that would allow for an opportunity to remedy a range of circumstances that would otherwise lead to a breach of the proposed provisions.  While there is a need to make the rules clear, there is also the need to make them workable.  Certain circumstances will best be fixed by allowing the parties the opportunity to remedy a minor breach and the NIA would ask that the law provide for such.

When preparing legislation such as that proposed by the draft Bill, it is important to not only have regard to what can theoretically be done to improve the law, but also what is practical to achieve the desired end.  The NIA believes that an ‘objective materiality threshold’, together with allowing for the remedying of certain problems, will go some way of making the theoretical also somewhat workable.
The NIA supports the proposed amendments to the draft legislation suggested by the ICAA and CPA Australia as a means to address many of the concerns the profession has.
Rotational Requirements for auditors
The NIA has been a supporter of the notion of auditor rotation and supports the proposals set out in the Bill.  One concern the NIA did raise in relation to the earlier CLERP 9 discussion paper, was the need for some flexibility around the proposed requirements of auditor rotation after five years continuous audit may be restrictive for some audit firms, especially those servicing non Sydney and Melbourne CBD entities and those in specialist areas where there are few auditor options available.  The NIA thus supports the proposals to allow ASIC to modify the rotation requirements where they may be a particular burden placed on the entity being audited and hopes that ASIC will be lenient in its application of the exemption for those in particular circumstances.  It would be beneficial for ASIC to make clear the criteria it will be using when making such a determination to ease the application process and ensure only those appropriate cases seek to have the modification.
The NIA also notes that there may be need for further changes to exempt many small and medium enterprises, from the application of these rules completely, not just an extension of two years.  The reason is that many of these firms will find it impossible to find alternate auditors to do their audit due to the lack of such persons outside of the Sydney and Melbourne CBD.  Many small and medium audit firms will also find it hard to service their clients if they are not exempted from the rotation.   A common sense approach to such audits needs to be taken.  The NIA believes that rotation could be limited at first to those companies that are listed on the ASX.  During that period a more in-depth review could be undertaken on the impact of small and medium audit firms and their clients of requiring audit rotation for other companies.  The Review would also determine if there really are any improvements in the audit process and if there are any specific problems that have arisen as a result of the changes.  If there are no discernable benefits from rotating auditors and real practical problems, then auditor rotation would not be extended to these other companies.  The NIA would ask the PJC to look into forming a sub-committee, together with the professional accounting bodies, representatives of the audit firms and the corporate sector, to review these mechanisms to ensure that there has been a benefit to the public and the audit process of audit rotation and whether auditor rotation should be extended to these other entities or not.
Non-Audit Services
The NIA accepts the need for declaration of the provision of non-audit services by audit firms and that this be included in the annual reports of the audited company.  While there has been no proof that audit firms deliberately understate audit costs to attract non-audit work or that the audit work has been compromised by the provision of non-audit work, there is a level of public perception that this may be or could potentially be the case.  As such it is important that the level of non-audit services be made known.  
However, the NIA believes that rather than providing a list of every single service provided, which may well run into several pages, that certain “types” or “classes” of service be identified.  Under each class there could be a basic rundown of the types of services provided in that class and the total amounts in each class.  Identifying the information in this way will help shareholders and others to have a better understanding of the situation than a list of every item. It will also make the information more presentable.  If a shareholder desired a complete listing then this could be provided but it need not be required as part of the financial reports.  Such disclosures should also be in line with the appropriate accounting standards and guidance notes (See AASB 1034 Financial Report Presentation and Disclosures).
The NIA has not been in favour of the wholesale banning of non-audit work by audit firms as there are many benefits that can be gained by having the audit firm provide certain other services.  The NIA though does believe certain types of services are likely to always fail the independence tests of the professional accounting bodies such as the provision of internal as well as external audit services concurrently.  

The NIA hopes that by making public the amount and types of services provided, this will provide shareholders and others a greater understanding of the role of the audit firm and the many benefits they can provide the entity they are servicing.  It will also help to raise concerns if it appears the level of services may be unsatisfactorily high.  What these proposals do is it gives shareholders the information necessary to hold directors accountable for the non-audit services provided by the auditors.  This is better than the Government imposing inflexible rules that try to second guess what is good for shareholders.
Part 4 Authorised Audit Companies
The NIA would only add that it is about time that audit firms be able to incorporate as this provides a more accurate reflection of how many firms are run, rather than forcing them into being a partnership.  This change is overdue.
Part 5: Auditors and AGM’s
The NIA supports the adoption of a requirement that the auditor be present at the AGM of listed companies.  Many companies already have the auditor attend the AGM and it is considered best practice.  The ability to send questions to the auditor prior to the AGM (in a media neutral format) is also supported.  The NIA agrees that it should be the auditor, rather than the company, that filters the questions to be answered according to relevance to the audit.  Making this available to shareholders is also welcomed and should help shareholders better understand the state of the company and allow for improved shareholder participation.  However 48 hours may not be sufficient time to allow the auditor to collate and answer such questions.  A more reasonable period should be used, such as 5 working days.
The NIA does not believe the Bill should prescribe who is to attend on behalf of the auditors, this should be a matter for the audit firm to decide, however it should ideally be a senior member of the audit team, where possible.  Extending the qualified privilege requirements is supported.  However such privilege will also need to be extended not only to the individual but also the firm or company.
Part 7: Expansion of Auditors’ Duties
While the NIA supports amendments that will increase the reporting of breaches to ASIC, the NIA is not of the opinion that every breach should be reported.  Some breaches may be minor in character or are such that can be rectified by internal action.  The NIA does not believe reporting every single minor breach, including immaterial breaches, will be conducive to better financial reports. It is more likely to lead to information overload to ASIC, causing it to expend time and resources filtering out every report as they come in.  Requiring a time limit of 7 days is also unlikely to add to the effectiveness of the process.
Many breaches are of a sort where the appropriate action is to refer it back to the company to fix.  These breaches tend to be immaterial and inadvertent.  If ASIC is required to review every single minor breach within seven days of its discovery, ASIC will have to set aside significant resources to go through each of these breaches to determine which are most important and which are minor.  At this stage it is unlikely that ASIC would have the number of personnel equipped to be able to determine which breaches are more important than others and to cover every single report.  The NIA believe an alternative should be found that does not cause information overload to ASIC and allows companies to rectify minor breaches.

An alternative approach would be to identify certain types of serious breaches that should be referred to ASIC within seven days while all other breaches could be catalogued by the auditor according to importance and any actions taken to rectify a minor breach recorded and provided to ASIC within a defined period after the completion of the audit.  This way there is a filtering so ASIC does not become overloaded with information, and it will also allow companies to rectify any minor breaches but still cause ASIC to be provided with full knowledge of every breach.  It will also make it easier for the auditors to concentrate on the audit and not in constantly writing to ASIC to notify yet another immaterial breach.  This would seem fairer to all and a more effective mechanism than that proposed in the Bill.
The NIA does though support a requirement for the auditors to inform ASIC within seven days of any attempt by any person (including other audit personnel) to coerce, influence, mislead or manipulate the proper conduct of the audit.  While the ethical requirements of the professional accounting bodies would require this anyway, it is good to see that there is some statutory backing to this.  However, ASIC may need to provide guidance on what amounts to such coercion, manipulation etc.  Is taking someone out to dinner sufficient?  

Part 8: Companies Auditors and Liquidators Disciplinary Board (CALDB)

The Commentary on the Draft Provisions states that there are concerns about the current structure of the Companies Auditors and Liquidators Disciplinary Board (CALDB) and its independence from the profession.  While the NIA is not sure that this is the case in reality, the NIA does support measures that are aimed at improving the effectiveness of the CALDB.
The NIA supports the idea of including a greater range of expertise on the CALDB and the idea of separating the Board from the hearing of complaints.  However, the NIA is not sure that the proposals as set out in the Bill are the best way to achieve the desired outcomes.  The NIA is not sure that having a majority of non-accountants will be helpful in matters referred to the CALDB for action.  The reason for this is not to protect the profession but rather to ensure that those people hearing complaints have the skills to deal with the very technical issues that will be before the CALDB.
The NIA is not sure what insight into the audit process and the audit standards that a member of the business community will bring to the CALDB.  Such persons are unlikely to be conversant in audit and accounting standards to any serious level and many will not come from a “professional” background.  The NIA would prefer that those non-accountants that are to be on the CALDB Panels be from other like minded professions such as lawyers, who while not necessarily having as strong an understanding of technical accounting issues, will have an understanding of professional ethics and the issues that may impinge on that.  Such persons are also likely to be highly educated and have more than a passing knowledge of financial issues.  The NIA believes that such persons will generally provide better input to a panel of the CALDB than members of the business community.
The NIA supports the idea of separating the Board of the CALDB from the function of hearing complaints.  The Board of the CALDB may be a more appropriate place to have representation of the business community than the panels that actually hear the complaints.  The NIA believes that only the Chair and Deputy Chair should hold positions both on the Board and on the individual panels.

The Board of the CALDB could be made up of the following

· Chairperson and Deputy Chairperson from the legal Profession;

· The President or Nominee of the President from each of the three professional accounting bodies;

· Three representatives from the Business Community; and

· A representative of the Minister.

The Board would be responsible for the administration of the CALDB and setting all the procedural matters.  It would also act as the public face of the CALDB.  It would choose those persons to be listed as possible members of a Panel and in determining who should sit on an individual Panel.
Then under the Board there will be a list of persons available to sit on individual panels called to determine individual cases.  Such panels would be headed by the Chairperson or Deputy Chairperson to allow, as proposed under the Bill, for more than two panels to sit at one time. Then there would be representatives from the accounting and auditing profession (including the three (not two) professional accounting bodies), other professions and the business community to make up the members of the individual panels.  The NIA proposes that the list be made up of:
· Ten representatives drawn from the accounting and auditing profession.  Such persons should be nominated personally, and not by reference to their membership of any particular professional accounting body.  By referring to a person as a nominee of a particular body, it may suggest that the person is a representative of that body.  The person should in reality be representing the CALDB and the profession and making their decisions independently of their professional body.  Also by making reference to nomination from their body, there is the possibility that a person may feel they may not be renominated if they fall out of favour with their own body.  To avoid this and for greater appearance of independence the nomination process should be by individual nomination supported by two other members of the profession.  The Board of the CALDB would then determine from all the nomination the ten best persons to represent the profession, regardless of their membership to any particular body.

And
· Ten persons from the “other professions” (Lawyers, Engineers, Doctors etc) and the “business community”.  As noted above the preference should be towards other professionals because of their understanding of professional ethical issues.  The Board of the CALDB would choose the ten best persons from all the nominations put forward.
A panel could be made up of either three or five persons, with the Board of the CALDB deciding whether a three or five person panel is appropriate and who should be drawn from the lists available having reference to availability, proximity, specialist knowledge and independence issues.  Either the Chairperson or the Deputy Chairperson would head the panel, with an appropriate mix of others according to the charges being heard.  For example, if the issue relates to the appropriate determination of an accounting or auditing standard, then it may be appropriate to include more members of the accounting and audit profession, due to the technical knowledge that would be required.

The NIA believes the above proposals would allow the CALDB to be more independent of the profession but still ensure there are the appropriate skills on a panel to hear the decision.  It should also distance membership of a particular professional body from membership of a panel.

Issue 1.5 Where the Board decides to take disciplinary action against an individual, under section 1296(1) of the Corporations Act, a notice setting out the decision must be lodged with the ASIC and also published in the Gazette.  Further pursuant to section 1274, a document lodged under subsection 1296(1) may be inspected. Comments are sought on whether, in addition to the information disclosed under section 1296, the notice should disclose details of the firm, where the individual subject to disciplinary proceedings is the member of a firm?
The NIA is of the view that it would only be appropriate to disclose details of the firm in those circumstances where there has either been a failure of the firm itself or some action of the firm, that has contributed to the cause of the disciplinary process.  However, if the firm has acted in good faith and done everything reasonably expected of it, then it would be unfair to the firm and the other professionals in the firm, to be tarnished by the actions of one individual.

Chapter 2:  Financial Reporting

Part 1: True and Fair View
The NIA supports the recommendations of the Joint Standing Committee on Public Accounts and Audit’s (JCPAA) and the recommendations in the draft Bill that directors should provide the reasons why compliance with the accounting standards would not result in a true and fair view.  The NIA also supports requiring that information relating to the above must be identified in the financial reports.  This will ensure that vital information is not hidden within the notes, where many would not look unless they were made aware of issues they may contain.  The NIA also supports having the auditor then comment on whether in their opinion the additional information is needed to give a true and fair view.
The NIA supports measures to bring subsection 295(4) and 303(4) in line with each other to avoid the situation whereby they require slightly different declarations.

Part 2: CEO and CFO Sign Off
The NIA supports the idea of a declaration by the Chief Executive Officer (CEO) and Chief Financial Officer (CFO) that the financial reports are in accordance with the Corporations Act and the accounting standards and that they represent a true and fair view.  The NIA though doubts that such measures will do much to improve corporate governance and while not harmful to the process, one may question the need to follow the US in this regard.

Part 3:  Content of Directors’ Report for Listed Public Companies 
The NIA does not oppose the requirement of having an operating and financial review and supports the decision not to have the auditor comment on such matters.  However, the NIA is of the view that such matters should be discretionary, not a requirement.  While the inclusion of such information is regarded as “best practice”, it should be up to each individual company to determine whether to include such information.  The usefulness of such information is best achieved by voluntary declaration.  By requiring it in legislation, many companies will only provide the bare minimum required.  The NIA would prefer the market to determine what and when information is released and for companies to provide such information for the good of the markets not merely to meet a statutory requirement.
The NIA believes that a better way to achieve the desired effect may be to recommend companies release certain information not in the annual reports but instead release regularly benchmarked Key Performance Indicators (KPI) posted on a company website or to a central repository.  Such information could include things such as historical performance of the company over say the last 12 quarters, the company’s market share, its key goals for the next three years and its performance over the past three years in achieving those goals.  While astute investors will already have access to such information, most shareholders would not.  If shareholders had one place to go to find this information in an easily understood format that was regularly updated, say every quarter, many shareholders would be better informed.  However, this should only be a recommendation and up to individual company’s to adopt.
Part 4 Financial Reporting Panel
The NIA does not oppose the proposed Financial Reporting Panel (FRP), however it is the preferred position of the NIA that there be a means to address conflicts over the appropriate accounting treatment’s before they are reported, rather than after.

The FRP as proposed in the Bill is effectively a form alternative dispute resolution, whereby certain minor matters are dealt with through administrative means rather than going through the Court system.  The NIA accepts that for such minor breaches, this is a better mechanism for dealing with issues than either taking it through the courts (expensive and time consuming) or doing nothing (thereby promoting non-compliance) and supports the framework in general as set out in the proposals.

Issue 2.1  Some stakeholders have suggested that the Financial Reporting Council should oversee to operation of the FRP. Comments are invited on potential oversight arrangements for the FRP.
The NIA is firmly of the belief that the FRP should be separated completely from ASIC.  It needs to be both seen to be and to be independent of the regulator.  The current proposals blur the lines between ASIC and the FRP in a way that is not recommended.  While the FRC would be an alternative oversight arrangement, given the nature of the issues being dealt with it may be more appropriate for the CALDB to have oversight of such matters.  The CALDB, especially in the form proposed by the NIA above, would be better suited as it would already have access to experts in the field who could be drawn to form the panel hearing certain matters.  There would need to be arrangements that separate the functions of the FRP and the Panels of the CALDB.  However, the general oversight could be more than easily handled by the Board of the CALDB.  The NIA believes that it is most preferable that the FRP have its own oversight committee, if not then coming under the CALDB would be the next preferred option.  If neither of these options is acceptable then the NIA would support it coming under the FRC rather than effectively ASIC as the current proposals would imply.
However other than the oversight of the FRP, the NIA supports the procedures generally as they are outlined except as noted below.

Issue 2.2  Comments are sought on whether a company should be allowed to refer a matter to the FRP, where there is a  dispute between ASIC and the company regarding the company’s application of accounting standards in its financial report?
The NIA would support allowing company’s in certain circumstances to refer matters to the FRP rather than the courts.  However, there should be limitations put on the type of measures that could be referred to the FRP, such that only relatively minor issues are forwarded to it.  Serious breaches should be the domain of the Courts and the FRP mechanism should not be allowed to be used by a company to frustrate the legal process.  Work should be done on determining the types of matters that could be referred to the FRP by a company.

As noted above, the NIA would like to see further discussions between the professional accounting bodies, ASIC and Treasury on the creation of mechanism that would be able to make determination on disputes relating to the appropriate use of an accounting standard to be made prior to the financial reports being finalised.  This would allow for disputes say between employees and senior staff as to the appropriate accounting treatment to use, or where there is a dispute between the company and the auditor as to the appropriate treatment.  Such a mechanism would have to be created in such a way as to not derogate from the overriding requirement that directors be responsible for the financials of a company but allow for a quick resolution of disputes in certain defined situations.  The NIA would therefore like to see a committee formed to further investigate this issue.
It is also important that the FRP not diminish or in any way interfere with the work of the Urgent Issues Group (UIG).  The functions proposed of the FRP are quasi judicial and relate only to a means of resolving disputes.  It should have no role in interpreting the standards themselves, but merely as a means to address disputes with ASIC.

Chapter 3 Proportionate Liability
The NIA supports the proposals to bring in proportionate liability as a fundamental reform that should help professionals deal with the ever increasing impact of insurance premiums on their professional lives.  Doctors are not the only ones facing professional indemnity insurance problems.

The NIA seeks the Federal Government help to ensure that the application of proportionate liability laws across the various States and Territories is uniform.  The NIA also hopes that reforms can be made to ensure that victims do not lose out in the process.  Many States and Territories intend to also introduce professional standards legislation in conjunction with proportionate liability reform.  The NIA urges the Federal Government to ensure that the legislation adopted in each State and Territory is uniform.  The NIA would also like to see one body used to register and supervise schemes under the various professional standards legislation to ensure there is the need for only one application and one set of rules for ongoing registration in each jurisdiction.  While this is a State issue, there may be the need to refer some powers back to the Commonwealth as far as administration is concerned.
Chapter 4: Enforcement
Part 1: Protection for Employees Reporting Breaches to ASIC
The NIA supports measures that are designed to protect employees when reporting breaches, however it should not just be reporting breaches to ASIC but in other circumstances.  While reporting a breach to ASIC is recommended, it should only be used after attempts have been made to address the concerns internally.  Accountants who are members of the professional bodies already have an ethical and professional duty to inform ASIC about breaches of the Corporations Act and the NIA welcomes statutory measures that support this.  
In several of the overseas corporate failures, there were brave individuals who sought to make it known to senior executives or the Board certain concerns they had.  These were denied by the internal cultures of those companies or by senior executives.  If there had of been forms of statutory protection for those persons, the information may have been addressed before danger struck.  Statutory protection therefore should exist to give protection to employees who not only report to ASIC but attempt to use the internal mechanisms first.

Issue 4.1 Comments are sought on whether the Bill should provide protection in relation to the disclosures made regarding contraventions of other legislation?
The NIA would support widespread protection for employees across a variety of legislation.  While reporting breaches of the Corporations Act may be particularly important, this should not discourage employees from reporting other breaches as well.  The NIA would like to see a system that protects genuine ‘whistleblowing’ against companies (and other entities) and as commented above should not only cover reporting to statutory authorities but also cover “whistleblowing” within a company.

Part 2: Disqualification of Directors
The NIA supports the increasing of the maximum disqualification period from 10 years to 20 years under section 206D and the proposed section 206BA for automatic disqualification up to 15 years.

Part 3: Civil Penalties

The NIA supports the proposal to increase the maximum pecuniary penalty from $200,000 to $1 million for companies, though some consideration should be made to increasing the maximum rate faced by individuals, say to $250,000.

Chapter 5: Remuneration of Directors and Executives
The NIA supports the overriding notion that the remuneration paid to directors and senior executives is the prerogative of the company concerned and not the role of Government to decide or make comment on.  However, it is also important that shareholders be made aware of these packages and have the opportunity to comment on them.  Even without Government intervention this is already beginning to happen with News Corporation, amongst others.  It is therefore important that the right mix of measures is adopted and that the Government does not interfere in the freedom of commerce unnecessarily.

The NIA believes that proposals as outlined in Chapter 5 strike the right mix of requiring disclosure but not overstating the role of Government.  It places a requirement on companies to inform their shareholders but leaves it to them to then take the appropriate action.  The issue directors need to understand is that they are there for the good of the company, it is important that shareholders have some say in how their companies are directed.  Money paid to directors and executives could be used otherwise for the benefit of the company and thus they have a right to know.
Companies should be encouraged to report to shareholders a proforma mechanism for the payment of retiring directors and senior executives and to then report to shareholders where a particular payment falls outside the ambit of this agreed formula.  
Chapter 6: Continuous Disclosure

The NIA supports the idea extending civil liability for contributions of the continuous disclosure requirements to ‘other’ persons involved in the contravention, as long as it is limited to those with ‘real’ involvement in the contravention.
Part 2: Infringement Notices
The NIA supports the idea of having a more informal system to deal with minor breaches of the continuous disclosure regime but has issues with the idea of ASIC, being “prosecution, judge, jury and issuer” of infringement notices.  The NIA would prefer to see a system where ASIC believes there has been a minor breach that it issues an infringement notice.  Then the company issued the notice could either 1) pay it and the matter is dealt with or 2) challenge it to a the FRP whereby the parties agree to abide by the determination of the FRP or 3) the company challenges the matter for determination by the Courts.
The idea that ASIC can make an initial determination and then independently review that decision once hearing from the company has many problems. It fails fundamentally any test of independence.  Furthermore, ASIC has a pecuniary benefit in upholding its own earlier decision.  It therefore can not review its own decisions.  It would be better to have a third party to look at the issues where there is disagreement and the FRP would appear to be a suitable mechanism for this.

Otherwise the issue of the infringement notices is supported.
Chapter 7: Disclosure Rules
The NIA supports the idea of requiring disclosure documents to be presented in a “clear, concise and effective manner” as long as such disclosure does not detract from the level of information that is provided.  Making the documents understandable to more people is a positive development, but it can not be at the expense of “dumbing down” the document so that financially aware investors do not have access to important information.

The NIA also supports measures to improve disclosure requirements for continuously quoted securities as a workable alternative to the current system and one that should be welcomed.   The NIA also welcomes the proposed changes to improve the practical operation of the secondary sale provisions of the Corporations Act.  The changes appear to provide a good balance between the need to disclose information and not providing a too burdensome regime.  
Issue 7.1  Should the Issuer be able to withdraw the notice?  Should the issuer be able to lodge a supplementary notice to replace the original notice?  Should the issuer have access to a range of defences for a notice which is false, misleading or omits relevant information?

The NIA believes that the issuer should be able to withdraw the notice in certain circumstances and that ASIC should provide guidance on the appropriateness of withdrawing a notice.  The NIA also believes that it is a good idea that an issuer can replace one notice with a newer notice especially where there have been new changes or there have been found to be defects in the original notice.  The NIA also believes that a range of defences should be available where the defects were not intentional or were not intended to mislead.  There is no good reason to not allow issuers these powers.
Issue 7.2  Under section 719, a person may lodge a supplementary or replacement document with ASIC.  Should the contemporaneous prospectus under paragraph 708A(10)(b) make it clear that the supplementary or replacement document provisions continue to apply?
Yes, the NIA believes that contemporaneous prospectus requirements under paragraph 708A(10)(b) should make it clear that the supplementary or replacement document provisions continue to apply, otherwise there may be some confusion as to the correct requirements to follow.

Chapter 8: Shareholder Participation
Notice of Meetings

The NIA supports the measures aimed at improving the notice of meeting provisions.  The proposed section 249L should help companies make notice of meetings shorter, easier to comply with and in the end more usable.  Complex notice of meetings can be counterproductive in that the average reader may not understand all the technicalities that are included.  Allowing electronic distribution is a welcome reform that the NIA believes will be adopted by many companies the NIA believes.  It may be easier to reach many shareholders (as well as being significantly cheaper) via electronic means than through other means.  Many people today are used to receiving all sorts of information electronically.  However companies will have to be careful to ensure that the use of electronic notice is not thwarted by electronic measures designed to protect users from ‘spam’ and virus’.
Electronic Distribution of Annual Reports

The NIA supports the proposed changes to allow for electronic distribution of Annual Reports to members.  Such distribution will ease the cost burden on companies and hopefully reduce wastage of sending out multiple paper reports.  Many companies already put their annual reports on their website as an additional resource for  shareholders to access and it is good to see that this is being supported by legislative change.

Proxy Voting
The NIA supports the proposed changes to proxy voting.  We are now in the electronic age and the proposals will help companies to adopt more flexible means to deal with proxy issues.  The NIA believes that many people, who may not otherwise bother with a paper proxy form, would use an electronic means if it was simple to use and time effective.  This should help to boost shareholder participation.

Notification of Directorships

The NIA believes it is vital that directors report to shareholders what other directorships they hold.  This will help to more clearly identify in the minds of shareholders any potential conflict of interests from these shareholdings.  It may also raise issues if a director is on many different boards, whether that director is providing adequate time to each of their directorships.  This way shareholder’s may be able to comment on this.

Chapter 9:  Officers, Senior Managers and Employees
The NIA supports the measures designed to create one meaning of ‘officer’ in the Corporations Act and the clarifications in the Act of provisions that are designed to apply to employees.  The NIA also supports the adoption of a new term ‘senior manager’ to rectify the situation where removing the term ‘executive officer’ may cause some anomalies.
Issue 9.1 The section 9 definition of ‘officer’ applies to ‘corporations’ (which includes ‘bodies corporate’ – See section 57A).  The section 82A definition of ‘officer’ applies to ‘bodies corporate’ and entities’.  Removing the section 82A definition of ‘officer’ will mean the ‘officer’ definition will not apply to entities.  

Section 64A defines the term ‘entity’ to include bodies corporate, partnerships, individuals, trustee/s.

Are there provisions in the Corporations Act where it is desirable to regulate ‘officers of entities (other than body corporate)’, such that they will need to be addressed if section 82A is to be removed?
The NIA has not done an exhaustive review of the Corporations Act and therefore can not provide a definite answer to this issue.  A cursory review of the Act does not identify any glaring issues that need to be raised.  However, overtime such anomalies may arise and consideration should be given to covering such possibilities now rather than to have to rely on further amendment to the Corporations Act.

Issue 9.2  Item 4 adds ‘employee’ to the scope of subsection 59(7) of the ASIC Act.  Are there any problems with including the concept of an ‘employee’ with respect to unincorporated associations?
In reality, most unincorporated associations will not have employees, they will have members and officers, however these are already covered.  There may be some that may have ‘employees’ and it is good to include it in those rare circumstances.  The NIA is unaware of any issues that would cause problems with including “employees” in the definition.
Chapter 10: Management of Conflicts of Interests by Financial Services Licensees
The NIA has been supportive of the CLERP 9 process from the outset and the profession as a whole as been very proactive in working with Government and regulators.  What does dismay us however, is that by being open to reforms to the accounting profession and seeking to raise the level of the profession even higher, others who have contributed in much larger ways to corporate failures in Australia and overseas seem to have escaped scrutiny and further regulation.  The NIA welcomes therefore the belated and rather minor inclusion of others into the reforms under CLERP 9.  We can only hope that the many other contributors to these financial collapses will be subject to further review, disclosure and regulation, commensurate with their contribution to the wrongs committed.

The NIA agrees that reforms to conflict of interests are not only impact analysts but also the many other financial services licensees will face the same pressures in relation to conflicts of interests.  The NIA would also like specific remedies in relation to failures to address conflict of interest issues.  Even in circumstances where a person has not suffered a loss as a result of a failure to disclose a conflict of interest, there should be some form of penalty for not disclosing such.
Conclusion
The NIA supports the vast majority of the proposals as set out in the Draft Bill and looks forward to a speedy adoption of those issues that are not contentious.  The new provisions should help to ensure the quality of the audit process and improve corporate governance in Australia.  However, a number of areas do, the NIA believes, need to be changed.  In particular, many of the recommendations of the HIH Royal Commission are not an improvement over earlier proposed reforms set out in the CLERP 9 Discussion Paper.  The NIA would urge a return to those earlier recommendations as providing greater balance and have the support of the audit profession.  The issue of the restriction on former auditors is particularly egregious to the accounting profession for no notable improvement to the public good.
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