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Following the appearance of members of the Corporations Committee, attached is a supplementary submission which gives further detail of the submissions which were made before the Committee.
At the hearing, representatives of the Corporations Committee were asked to provide a copy of the Attorney-General’s Department Guidelines on the issue of infringement notices.  That material is included under the relevant heading.
Many of the matters raised by the Corporations Committee in its submission lodged with the Committee in relation to the Exposure Draft of the Bill in 2003 have been dealt with in the Bill as introduced into Parliament in December 2003.  The Corporations Committee’s additional comments are as follows.

Accounts and audit

Auditing standards

The Corporations Committee continues to oppose giving auditing standards the force of law.  
ASIC modification power

ASIC’s modification/exemption power under sections 340/341 of the Corporations Act should be extended and the thresholds currently prescribed in section 342 should be relaxed.  This is required because of the impact of proposals in the Bill which:
· give the force of law to auditing standards;

· adopt International Accounting Standards;

· the extremely detailed prescriptions concerning “independence”.

Particularly during the implementation phase of these developments the Corporations Committee foresee a need to allow ASIC wider scope for taking decisions in the interest of efficient markets.  

At present, sections 340/341 allow modifications, exemptions and class orders on the application of the company, a director, or an auditor.  However, individuals can be very adversely affected and they have no standing to apply if they are not a director or auditor.  There may also be limits on ASIC’s power to grant an exemption where the requirement is not one imposed on the company, a director or auditor.  
Some examples of where a wider exemption power would be appropriate: 
-
a person recently employed by audit firm A becomes CFO of a company audited by audit firm B.  The company is taken over within 12 months, and the new holding company is audited by audit firm A.  The CFO would have to leave her job (probably without compensation) immediately so that the directors/company/auditor did not to allow to persist a state of affairs prohibited under the “independence” requirements of the Bill.  If this were to occur near to the end of the “cooling off” period, it might be more efficient for ASIC to grant an exemption to permit the CFO to continue in employment.
-
a new CFO is only appointed days before the declaration under section 295A (the CEO/CFO declaration referred to later in the submission) has to be given.  The CFO is not a director and has no standing to apply for an exemption.  It is an obligation which is imposed on the CFO as an officer and therefore it is not a requirement imposed on a director, the company or the auditor, so that ASIC may have no power to grant the exemption even if the company applies for it.  It is an appropriate case for exemption because it is both unfair to the CFO and meaningless for the board to receive a certificate from that person.

More generally, however, the Corporations Committee considers that it is time for ASIC to be given a wider discretion as to exemptions in relation to accounts and audit.  Under section 342, the exemption power can only be used if complying with the relevant sections of Parts 2M.2, 2M.3 and 2M.4 would:

-
make the financial report or other reports misleading; or 

-
be inappropriate in the circumstances; or

-
impose unreasonable burdens.

ASIC takes a relatively restrictive view of when these tests are satisfied (see policy statement 43).  ASIC is not being unhelpful - the section is too restrictive.  

Financial reporting

CEO/CFO declarations

The Corporations Committee supports the requirement for these declarations.  However, the Corporations Committee believes that the proposed section 295A should be amended so that:

· the declaration is given in the person’s opinion “based on their knowledge after due enquiry”; and
· the CEO and CFO are permitted to place reasonable reliance on others;  and
· the declaration is required for both half yearly and yearly accounts. 
This proposal echoes the requirements imposed under the Sarbanes-Oxley Act in the US, which expressly requires certification of similar matters “based on their knowledge”.  This formulation recognises the nature of the roles of CEOs and CFOs in large and complex companies.

The Corporations Committee believes that section 295A, which applies only to listed companies, should also recognise that the roles of CEO and CFO of listed companies do not permit, and should not require, those officers to have direct and detailed personal knowledge of each of the matters which are to be certified.  Rather, CEOs and CFOs should bear the new responsibility of giving declarations based on due enquiry of the relevant company officers, advisers and auditors, about each of the matters to be certified, and to ensure that their reliance on the responses from those people is reasonable, before giving the declaration in their opinion and based on their knowledge.

The Corporations Act already recognises that directors of Australian companies are permitted to place reasonable reliance on others in the discharge of certain duties, subject to the limitations set out in section 189 of the Act.   The Corporations Committee suggests that section 189 would be an appropriate and consistent model for establishing the bounds of reasonable reliance by CEOs and CFOs when giving declarations under section 295A.
It is anomalous for this declaration to be required only for yearly accounts.  Directors have an obligation to ensure that both half yearly and yearly accounts provide a true and fair view.  They need assurance from senior management in relation to both sets of reports.
Funding of FRC (and indirectly AuASB)
Given the central role of the FRC and AuASB, it is a matter of concern that the basis for funding, and in particular adequate funding, remains unclear.
Financial Reporting Panel

The Corporations Committee believes that the company, as well as ASIC should be able to refer a question concerning the application of accounting standards to financial reports.  While section 323EH permits the entity to refer a matter to the FRP, it is only with the consent of ASIC, and there are no guidelines in the section for the basis on which ASIC may refuse its consent.
Continuous disclosure
The Corporations Committee regards the effective operation of the continuous disclosure regime as central to the operation of capital markets in Australia.  For this reason, the Corporations Committee has supported the increase of penalties for breach of the regime and the extension of liability to those who are “involved in the contravention” which was proposed in the Exposure Draft.
However, our support of the extension of liability was at all times subject to:

· inclusion of a due diligence/business judgement style defence for corporate officers; and

· a carve out for the provision of professional advice.

We are pleased that the Treasurer, in his address to Parliament on 16 February 2004 has said that the government will introduce a “due diligence” style defence. 
We encourage the government to introduce an amendment in these terms and we encourage the Committee to support such an amendment.    The Corporations Committee considers this defence necessary to:

· promote compliance with the continuous disclosure regime by encouraging management to institute appropriate systems to capture and disclose relevant information to the market;

· provide a proper balance of risk between investors (who are in a position to spread their risk by investing in a range of investments) and corporate officers, who are not in such a position in the absence of such a defence.  If corporate officers take all reasonable steps to ensure appropriate disclosure, they should not be put in a position of devastating personal loss if a court – with hindsight – finds that different disclosure should have been made or disclosure should have been made at a different time.  An amendment along these lines proposed by the Treasurer will also assist officers to obtain indemnity insurance (which was likely to be very difficult if the defence is not provided).  In this context it is proper to note that many of the corporate officers who will be responsible for disclosure on a day to day basis (so as to be “involved in the contravention”) will be company secretaries and general counsel, not boards as a whole.
The Corporations Committee also encourages the Government and the Committee to support a “carve out” for professional advice. The “due diligence” defence is clearly aimed at corporate officers.  However, professionals are not in a position to know all relevant information, nor are they in a position to act as a gatekeeper (since there is no step they can take to ensure disclosure).  If professionals are not willing to provide advice – because they are unwilling to risk being put in the position of being “underwriter” to corporate disclosures – then the general standard of compliance is likely to be compromised.
ASIC Infringement notices
The Corporations Committee remains strongly opposed to this proposal, both in principle and in its detail.  
The Corporations Committee calls on the Committee to recommend that the proposal not proceed.  If the proposal does proceed, the Corporations Committee commends to you inserting a “sunset clause” into the legislation which would require the provisions to be repassed by the Parliament at the end of 3 years.   The government has announced that it will initiate a review of the provisions after 2 years, and the Corporations Committee asks that this also be made part of the law.  The Corporations Committee suggests 3 years for the “sunset” to allow for the results of the review to be considered.  It is also in line with the approach to the specific powers vested in the ACCC in relation to the implementation of the Goods and Services Tax legislation insofar as it impacted on competition Issues.

In principle opposition

Our “in principle” opposition is based on the fact that the continuous disclosure regime is an inappropriate context for “infringement notices”. The proposal is inconsistent with both the Attorney General’s Department Guidelines for the use of infringement notices and contrary to the Australian Law Reform Commissions findings and report (Report 95).  
Report 95 (at paragraph 12.60) quotes the Attorney-General’s Department guidelines
 as follows:

“Infringement notices are acceptable for:

-
relatively minor offences;

-
offences with a high volume of contraventions;

-
where a penalty must be imposed immediately to be effective;

-
where only strict or absolute liability offences are involved;

-
where the physical elements of an offence are clear cut.”

Using these criteria: breach of the continuous disclosure laws is inherently serious
, they are not high volume, there is a “mental” element so that it is not a strict liability offence, and the physical elements are not clear cut
.  While it would be desirable for penalties to be imposed quickly, because of the need to establish the “mental” element and often difficult factual issues, it will not be possible for these notices to be issued quickly by ASIC: all other considerations aside, there would need to be an investigation to ensure that the issue is not a “serious” case in which this regime should not be used. 
For your convenience, we attach a copy of paragraphs 12.32 to 12.46 of Report 95 in which the Australian Law Reform Commission explains why it does not recommend the ASIC infringement notice proposal and discusses how an infringement notice regime should work.

The Corporations Committee does not consider that any sound case has been made out for the introduction of the infringement notice regime.  Indeed, the ability of ASIC to obtain a court order (by consent) in relation to the alleged failure of Southcorp Limited to make proper disclosure illustrates the fact that ASIC does have the necessary power and ammunition to deal with these matters.  

The Corporations Committee is also concerned that the adoption of this regime will be used as a template in other contexts – as demonstrated by ASIC’s suggestion to CAMAC that it should be adopted for insider trading offences.  It is not a good argument in support of these notices that they are used elsewhere in Australian law.  If they are being used inconsistently with the Attorney-General’s Department guidelines in other contexts, then that use should be discontinued.  
Other issues

If the infringement notice proposal does proceed there are some provisions in the Bill which should also be addressed.

· There should be limits placed on the “details” which an infringement notice may include under section 1317DAE(1)(e),  Since payment of an infringement notice results in no conviction and no admission of guilt, it is inappropriate that they be used as an occasion for ASIC publicity.  Moreover, “follow on” law suits are becoming increasingly common – and corporate officers will be particularly exposed to them by unwarranted publicity surrounding an infringement notice. 
· ASIC has announced its intention to issue guidelines about when and how it will use infringement notices in April/May of this year but we do not consider that to be adequate.  The Corporations Committee considers that these should be a requirement in the law or by Ministerial direction requiring ASIC to adopt and observe guidelines which ensure that there is separation between the investigative functions of ASIC and those who administer hearings and make the decision to issue an infringement notice.

· ASIC should be required to provide to the proposed “defendant” with the details of the case ASIC would make to the court if it were to seen an order following the issue of the infringement notice at the time it issues the notice.  This discipline would ensure that ASIC would use its powers properly, in “minor” cases and that it was in fact willing and able to proceed to court enforcement in the event the “defendant” declined to pay the infringement notice.

· Section 1317DAD(4) should be amended to ensure that it does not create a derivative use immunity for information provided at a hearing.  The template of section 68(3) of the ASIC Act should be used instead – prohibiting the statement from being introduced into evidence but permitting the investigative “lead” to be used. Otherwise, if it emerges at a hearing that a serious contravention is involved, the investigative “lead” provided at the hearing may poison further evidence obtained from other sources.
Remuneration

Disclosure of remuneration

The Corporations Committee supports the correction if the drafting of section 300A in the Bill to ensure that disclosure is required in relation to relevant group executives.  

However, the Corporations Committee considers it unnecessary and unhelpful to require specific additional disclosure in relation to executives of the listed entity irrespective of whether they would be required on a “group” basis – it is arbitrary.  This problem can easily be rectified by amending the proposed section 300A(1)(c) so that sub-paragraph (ii) only applies if the consolidated financial statements are not required and subparagraph (iii) applies (as presently drafted) if consolidated financial statements are required.  We commend this amendment to the Committee.

Shareholder vote on remuneration report

The Corporations Committee had some concerns about the requirement for shareholder vote on the remuneration report as set out in the Exposure Draft of the Bill.  These concerns have largely been addressed by:

· the drafting in the Bill as introduced in Parliament which indicates that the resolution will not bind either the company or the directors; and 
· the Treasurer’s statements to Parliament on 16 February 2004 expressing the intention that these votes have no legally binding effect.

However, the Corporations Committee does have concern about the general issue of how far shareholder votes should intrude into essentially management issues.  We do not see the shareholder vote on remuneration as establishing a desirable trend.  It is impossible to manage large commercial enterprises by committees of shareholders and the effectiveness of these enterprises is critical to both employment and the value of retirement income in Australia.  

While the Corporations Committee strongly supports active monitoring of corporate management by shareholders, and shareholders exercising their votes on resolutions appropriately, we would not support:

· further development of a trend towards requiring shareholder comment on individual management decisions; or 
· any proposal to make voting by institutional shareholders mandatory.

Limits on types of remuneration of non-executive directors

The Corporations Committee wishes also to express concern about statements made by the Shadow Treasurer on 16 February 2004 in relation to proposing that Recommendations of the ASX Corporate Governance Council be enacted into law, thus prohibiting payment of options, bonus payments and retirement benefits to non-executive directors (other than statutory superannuation).

The Corporations Committee does not support this for several reasons:

· The Recommendations are designed to accommodate current thought on good corporate governance practice.  Many of the positions represented in the Recommendations are the result of compromise between the many bodies represented on the ASX Corporate Governance Council (including the Law Council of Australia).  It would severely chill the spirit of co-operation on the Council and therefore inhibit its operation if its Recommendations were to be picked up for legislative enactment as a matter of routine.

· while the Recommendations do seek to establish good practices, the Recommendations recognise that “one size does not fit all” and that valid explanations can be given for a decision by a company not to adopt a practice proposed in a Recommendation.  The Corporations Committee supports the general thrust of the Recommendations, but it recognises that for many smaller companies to attract non-executive directors, they may need to be able to offer incentives other than cash payments.  They should not be limited by the law from doing that, especially since the requirement of the Listing Rules will be for the company to explain why they thought a departure from the Recommendations was appropriate.

Enforcement 

Disqualification of directors

The Corporations Committee supports these provisions.

Whistleblowing

The Corporations Committee in general supports the manner in which these provisions have been amended as presented in the Bill introduced into Parliament – many of our concerns expressed in relation to the Exposure Draft have been addressed.

The importance and relevance of whistleblowing has been made quite apparent by recent events in Australia and overseas.  The proposed inclusion into the Corporations Act of specific provisions in relation to whistleblowing will be 'followed' with close attention by all sections of the business community.

The Corporations Committee has some remaining concerns:

· As presently drafted, the whistleblowing provisions would appear to allow any employee to obtain immunity in relation to any alleged contravention of the Corporations Act, no matter how minimal the contravention might be, if the employees follow the procedures relating to this regime.  The auditing provisions (see proposed section 311 of the Corporations Act) have been amended to ensure that auditors are only required to alert ASIC to what are regarded as more serious contraventions.  The Corporations Committee considers that there should be a similar seriousness requirement in relation to whistleblowing.  It would be sad if ASIC were to be inundated with claims, and relevant immunity applications, which will relate to minor and easily 'forgivable' breaches of Corporations Act.  Whilst there is a requirement that the relevant employee acts in good faith, and this in theory is a safe and sound basis for ensuring that the initiative is not abused, the Corporations Committee believes that the legislation is still too loosely drafted and will be used in a number of inappropriate scenarios.  

· The legislation has been amended to make allowance for procedures to be followed within an organisation (ie internal procedures to be used first) before immunity is sought through disclosure to the regulator.  The Corporations Committee supports this but believes that this should be made clearer.  There should be a requirement that internal procedures which have been set up within an organisation must be shown to have been relied upon by the employee before any immunity is granted with respect to an application to the regulator.  If the employee raises matters within the organisation and it is disregarded, then immunity might well be relevant.  It will be suggested that there are 'emergency situations' where an employee may fear for his or her position and needs to go to the authorities.  Appropriate provisions can be written into the Corporations Act to deal with this type of scenario, but these should only apply to what are significant breaches of the Corporations Act and not to all breaches of the legislation as is currently proposed.

Disclosure Rules
The Corporations Committee had a range of concerns about the drafting of these provisions in the Exposure Draft of the Bill.  These concerns have been addressed in the Bill as introduced into Parliament and we support the material in schedule 7.
Shareholder participation and information

The Corporations Committee strongly supports the modernisation of the provisions relating to notices and reports contained in schedule 8 of the Bill, and in particular those provisions which facilitate electronic access to information by shareholders..

Background
By way of background and as a context to the remarks made in this submission, attached is some background about the Corporations Committee and the Law Council of Australia.

The Law Council of Australia was created in 1933 as the peak national body representing the legal profession.  Its members are the law societies, law institutes and bar associations of the States and Territories.

In addition to representing the legal profession at the national level, the Law Council’s mission is to promote the administration of justice, access to justice and general improvement of the law.

Many of the Law Council’s submissions to Government are prepared by or with the advice of various of its specialist sections, such as the Business Law Section, of which the Corporations Committee is a part.  

The Corporations Committee’s focus is the Corporations Act and the activities of the various bodies whose functions touch on its administration and the operation of markets. 

The membership of the Corporations Committee is drawn from practitioners across Australia who are expert in corporate law.  Many of them are in private practice, but members also include lawyers who are employed by corporations and academics who work in this field.  The Corporations Committee’s work is greatly assisted by the presence as observers of representatives of ASIC and the ASX at its monthly meetings across Australia and at the Corporations Workshop which is held annually.

The submission to the Committee which was lodged in 2003 was endorsed by the Business Law Section, not the Council of the Law Council of Australia, and the same can be said of our comments at the hearing and in this submission.

Those appearing before the Committee on 16 March 2004 were:

· Kathleen Farrell, immediate past Chairman of the Corporations Committee and a consultant to Freehills based in New South Wales. 

· John Keeves, the current Chairman of the Corporations Committee and a partner of Johnson Winter and Slattery.  

· Greg Golding, deputy chair of the Corporations Committee in New South Wales and a partner of Mallesons Stephen Jacques.













� Cited in the Senate Standing Committee for Scrutiny of Bills Application of absolute and Strict Liability Offences in Commonwealth Legislation (2002) AGPS, 260


� Information need only be disclosed under Listing Rule 3.1 if it is “material”.


� Unlike the usual infringement notice regime –  a car either was or was not parked on a freeway after 3 pm on a weekday.
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