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P.O. Box 40 
Tel: +61(03) 9890 0503

Blackburn South       
Fax: +61(03) 9890 0503

VICTORIA 3130                                                                  Email:tioz@transparency.org.au 

Australia
 Internet: www. transparency.org.au

10 November 2003
The General Manager

Corporations & Financial Services Division

The Treasury

Langton Crescent

PARKES    ACT    2600

Dear Sir/Madam

Exposure draft: CLERP (Audit Reform and Corporate Disclosure) Bill 2003
“Whistleblower” protection provisions
In response to the Exposure Draft Corporate Law Economic Reform Program (Audit Reform and Corporate disclosure) Bill 2003 (the Exposure Draft Bill) and its accompanying Commentary on the Draft Provisions (the Commentary), Transparency International Australia wishes to comment on the draft provisions directed at providing protection for employees reporting breaches to ASIC.

Comments contained in this letter are in addition to, and should be read in the light of, our detailed submission made on 22 November 2002 in response to the Government’s CLERP9 proposals released in September 2002.
Background
Transparency International Australia (TI Australia) is the Australian national chapter of Transparency International (TI), the global coalition against corruption. TI, through its International Secretariat and more than 80 independent national chapters around the world, works at the national and international level to curb both the supply and demand sides of corruption. At the national level, TI chapters work to increase levels of accountability and transparency, monitoring the performance of key institutions and pressing for necessary reforms in a non-party political manner.

TI recognises that accountability can only be achieved where information is readily available through effective disclosure. This applies to the public and business sectors and indeed also to the voluntary sector. An important element in securing effective access to information is the availability of protection for those making public interest disclosures, colloquially called “whistleblowers”.

TI Australia’s comments on the Exposure Draft Bill
TI Australia’s 2002 submission on the “Corporate Disclosure” proposals contained in the CLERP9 proposals related to whistleblower protection. Similarly, our comments in this letter are directed at those aspects of the Exposure Draft Bill and the Commentary dealing with protecting whistleblowers.
TI Australia considers that there are 10 key deficiencies in the Exposure Draft Bill in relation to the whistleblower protection provisions. We set these out below in the order they arise from the Exposure Draft Bill (not necessarily in order of priority):
1 Disclosures qualifying for protection are limited to disclosures to ASIC. 
In our view, a corporate whistleblowing scheme ought to recognise that there are a range of bodies to which it might be appropriate for an individual to make a disclosure about the conduct of a corporation, such as other regulators (Federal, State and Territory), law enforcement agencies and auditors and the draft bill should be amended accordingly. In particular, disclosure should also be authorised to APRA, the ACCC, the ATO and the Australian Stock Exchange, as each of these has a vital role to play in the enforcement and observance of Australian law.
Disclosure to the corporation’s auditors may also be a very effective means of assisting directors to prevent breaches of the Corporations Act and other relevant legislation. APRA already requires auditors of licensed deposit-taking institutions and insurance companies to report directly to it any breaches of prudential regulations observed by the auditors. By extending whistleblowing protection to disclosures to auditors, that existing policy would be strengthened.
2 Persons able to gain protection are limited to officers and employees of the impugned company and contracted service providers and their employees. Other third parties are not protected. 
By limiting the protection in this way, the scheme fails to encourage the reporting of suspected corporate malpractice by third parties who may have vital information. Protection should be extended to such third parties. For example, clients of corporations and members of the public who become aware of breaches of the law by corporations ought to be able to obtain protection for any disclosures about such breaches.
3 To gain protection, a person must first disclose his/her identity to ASIC. 
In our view, the scheme should permit disclosures to be made anonymously otherwise individuals will often be reluctant to come forward. 
In addition, the protections afforded by the confidentiality requirements under section 127 of the ASIC Act 2001 are inadequate because they only require ASIC to take “reasonable measures” to protect information from unauthorised use or disclosure. Furthermore, those disclosures that are stated to be “authorised disclosures” for the purposes of section 127 are so extensive as to give little encouragement at all to a prospective whistleblower.
4 Protection is only accorded to disclosures relating to suspected breaches of Corporations legislation. 
As detailed in our earlier submission, we believe protection should extend to disclosures regarding contraventions of other legislation (see Part 5 of our earlier submission).

5 The requirement that the disclosure must be made totally in “good faith” is unduly restrictive. 
The Commentary indicates that this is intended to raise the threshold for obtaining qualified privilege so that even where the discloser has a secondary purpose that is not malicious, the good faith requirement would not be met. 
We question if that position is consistent with the accepted tests for qualified privilege. In addition, it seems that only in a very small number of cases would a discloser be able to satisfy the test of not having any secondary purpose.  In our view, in order to encourage the reporting of corporate malpractice, the focus should be on the disclosed information and not the discloser. However, we consider that it should be an offence to knowingly make a false disclosure (see paragraph 9 below). 
6 Penalties for breaches of the victimisation provisions have not been specified in the Exposure Draft Bill. 
We understand that consideration is still being given to this issue and that the Government is considering whether the penalties in the legislation governing the Inspector-General of Taxation and in the Victorian Whistleblowers Protection Act 2001 are appropriate. As a matter of principle, we recommend that the penalties ought to be of sufficient magnitude to be a deterrent to company officers and directors who may be tempted to attempt to silence perceived critics by the taking of action in reprisal for a protected disclosure.
7 The right to compensation for unlawful detrimental action is very limited. 
The right to compensation should extend to compensation for personal injury, stress and humiliation. By way of example, the Victorian Whistleblowers Protection Act 2001 provides that damages for reprisal action may be recovered in proceedings as for a tort and the remedies that may be granted include exemplary damages (see section 19 of that Act). If reprisal action is to effectively deterred, there must be adequate deterrent provisions in the legislation.
8 There is no obligation imposed on ASIC to investigate a protected disclosure. 
For the public to have faith that disclosures will be taken seriously, there should be a statutory duty to investigate but with a discretion to decline to investigate disclosures that are trivial, frivolous, vexatious or “stale” due the passage of time.
9 There is no deterrent for knowingly making a false disclosure. 
The integrity of the scheme would be enhanced if it included a safeguard to discourage false disclosures made by individuals who know that the disclosures are false.
10 The legitimate interests of impugned individuals have not been addressed in the legislation. 
To promote confidence in the integrity of the scheme, we also believe that the legislation should include safeguards that take into account the legitimate interests of impugned persons. One means by which this could be achieved is by specifying the process for making and handling protected disclosures. 
TI Australia would be happy to elaborate on these comments if requested.

Yours sincerely
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Garl M.




Gayle Hill

for TI Australia
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