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Business Law Committee

	Department of the Treasury

	



17 November 2003

The Secretary
Parliamentary Joint Committee on Corporations and Financial Services 
Suite SG.64
Parliament House
Canberra  ACT  2600 

Dear Sir/Madam

Corporate Law Economic Reform Program (Audit Reform and Corporate Disclosure) Bill 2003

We refer to the draft Corporate Law Economic Reform Program (Audit Reform and Corporate Disclosure) Bill 2003 (the Bill).  

The Business Law Committee of NSW Young Lawyers (the Committee) comments in relation to 3 aspects of the Bill:

1. the Financial Reporting Panel;

2. the non-binding vote of shareholders on directors remuneration disclosure; and

3. infringement notices for alleged contraventions of continuous disclosure provisions. 

We otherwise generally support the provisions of the Bill. 

1. Schedule 2 Part 4 – Financial Reporting Panel

We agree with the provisions establishing the Financial Reporting Panel (FRP).  A body with powers to consider and adjudicate on accounting treatment in financial statements is a welcome measure.

We note the views of parties such as the Institute of Chartered Accountants Australia that the FRP should allow a pre‑finalisation review of company accounts.  The Bill presently does not envisage such a review.  

In our view the opportunity for companies to have financial statements considered prior to finalisation would provide greater legal certainty for companies and would reduce the likelihood of subsequent legal action.

2. Schedule 5 – Remuneration of Directors and Executives

We note the proposal to add at the end of Section 250R a requirement for listed companies to put the remuneration report to a shareholder vote at annual general meetings.  We understand that the vote on that resolution would not bind the directors or the company.

We support the full and clear disclosure of executive remuneration.  However, the introduction of a non‑binding resolution of shareholders appears to be of negligible value.  If such a vote is non-binding then it is of no meaningful or lasting effect.  

The legal ramifications of a non‑binding vote are unclear, as is the evidentiary value, if any, of such a vote.  The concept of a non-binding vote of shareholders confuses the traditional roles and powers of shareholders (and directors) and may unnecessarily complicate the legal environment.  For the sake of clarity and simplicity under the law, a non-binding vote should not be an absolute requirement.  

3. Schedule 6 Part 3 – Infringement Notices for Alleged Contraventions of Continuous Disclosure Provisions

We note the proposed sections 1317DAA to 1317DAJ which provide that ASIC may issue an infringement notice to a disclosing entity that has contravened subsection 674(2) or 675(2).

We understand that this measure is intended to provide improved efficiency in responding to breaches of continuous disclosure obligations.  Efficiency of response to such breaches is an important consideration.

However, the proposed measures provide little flexibility and appear open to subjective considerations not previously a feature of the regulatory and legal environment.

In particular, the power to impose fines has traditionally been vested in our court system.  The continuous disclosure regime in sections 674 and 675 of the Act has received relatively little attention before the courts.  This observation does not suggest that there is a substantial need for such power to be vested in a regulatory body (ie ASIC).  We have not been made aware of any particular circumstances in which the court system has been deficient or too slow in order for ASIC to appropriately enforce the law.

We note the concern among other parties, including the Australian Institute of Company Directors and Business Council of Australia, that, in effect, these draft provisions allow ASIC to take on the role of investigator, judge and jury.  

While efficiency in responding to breaches is important, we consider an equally important feature of our legal system is the fundamental presumption that one is innocent until proven, in a court of law, to be guilty.  

On behalf of the Committee,
Yours faithfully

Scott Alden




Tim James
Chair





Vice-Chair
Scott_Alden@tcm.com.au
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