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Dear Dr Dermody

WhistleBlowers Australia  - 

Submission to CLERP (Audit Reform and Corporate Disclosure) Bill.

Thank you for the opportunity to provide a submission to this review. 

Jean Lennane, President of Whistleblowers Australia (WBA) has previously written to the committee advising that we would be adding to her initial (introductory) submission. 

This document and its attachments are the first substantial part of the WBA submission. We expect to be able to provide a second part of the submission within a few days. We apologise for any inconvenience this may cause the Committee or its Secretariat.

Overview.

Regulatory Legislation and Agencies 

1. a) Parliament has created legislation to ensure the proper financial and administrative conduct of organisations. However there are inadequate resources available to monitor, regulate or enforce widespread compliance to the legislation.

b). The monitoring or other compliance mechanisms are focussed on general issues or large corporations. These organisations are, in most cases, capable of resisting accountability of their financial conduct. 

c). There are almost no proactive mechanisms in place to ensure compliance in medium to small organisations. 

d). The Parliament and the regulatory agencies have some idealistic expectation that concerned corporate employees/officials will supplement the regulatory regime by providing relevant information to the appropriate authorities when they detect instances of  non compliance.

 Corporations extended interests – 

control of finances and staff - retaliation against whistleblowers

2. a). The legislation regulating the establishment and organisation of corporations does not adequately address ‘related’ interests of corporations. It is possible for corporations to have administrative and/or financial interests in subordinate and/or related organisations without those interests being disclosed in a manner consistent with the intent of the legislation. Therefore the actual interests (financial, assets, property or influence) of some corporations can be much wider than that publicly disclosed. This practice in particular provides opportunities for avoidance of taxes, financial accountability or financial misconduct, fraud or theft.

b). A major problem is that in many organisations or corporations, the control of finances is in the hands of the same people who control the hiring or firing of staff. Organisations usually have a ‘choke-point’ where power and influence is concentrated. Often this point is in a critical executive position or senior administrative position. The control of information is also likely to reside at this point thus providing the occupant with the ability to influence or direct the rest of the organisation towards a particular outcome. This power and influence is readily brought to bear on any employee/official who raises a question of financial impropriety. The employee is immediately isolated and their access to organisational communication stifled. Then the employee is subjected to retaliation that usually prejudices their continuing employment.   

c). The standard response of corporations to any allegation of financial impropriety or malfeasance is to claim that the whistleblower is medically unstable and incompetent. Usually the corporation will back-date a bogus complaint about the employee’s work performance. The next move is usually to isolate the whistleblower in an area where they cannot access the sort of information about which they have complained. Access to information and records are immediately terminated. The whistleblower is usually financially disadvantaged (loss of shift penalties, overtime, demotion, transferred and/or loss of status and authority). Finally the corporation applies pressure (psychological, physical or financial) to force the whistleblower to quit. 

d) The consistency of this mode of corporate conduct is almost an organisational template. It is not unique to Australia. It is universal. The frequency, consistency and invariability of this type of corporate conduct is so entrenched that one could easily believe that it comes as an operating manual along with the registration of corporations. 

In societies where legislated financial accountability is developing, such as Australia, any corporation engaging in misconduct or malfeasance uses this time honoured practice of ‘shooting the messenger’ because that practice works. 

The few ethical employees who have blown the whistle on corporations have invariably suffered immediate and harsh retaliation followed by significant loss and detriment. These individuals are so rare and their successes are so notable that movies are now being made about these heroes.

Various Governments have set up different forms of whistleblower protection under various names, all of which have consistently and repeatedly failed to protect those employees it was designed to protect.

It is little wonder that employees are reluctant to identify perceived corporate misconduct or malfeasance. This then brings into discredit the whole regulatory regime.  

e) The formal regulatory regime is based on the assistance of whistleblowers. Clearly the agencies that have been set up to detect and deal with corporate financial misconduct do not have the resources to check each and every corporation in Australia. Therefore to be effective in any way, the Parliament must have expected that these agencies would be supported by corporate employees, who because of their considerable social conscience and ethics would come forward when they perceived corporate financial misconduct. 

Poor protection against retaliation.

3. a) Ostensibly, the Australian Parliament has created legislation and agencies devised to assist and protect those organisational employees/officials who have concerns about corporate or financial misconduct or malfeasance.

b) For example there are the WhistleBlower or Grievance provisions of the Public Service Act and there is the Federal Ombudsman’s office. Even the Australian Securities and Investment Commission and the Workplace Relations Act would seem to have some provisions for protection of concerned employees. But generally these facilities are restricted to concerns about matters of public administration and do not extend to concerns about general matters of financial or corporate malfeasance particularly involving private organisations. 

c). However there is no specific federal legislation or agency that has responsibility for protecting whistleblowers who raise concerns about corporate misconduct, malfeasance, fraud or theft. 

d) In some states and territories there are legislative provisions such as exists in the ACT – Public Interest Disclosure Act. This is a comprehensive Act that on first reading, seems to be more than adequate to protect  corporate whistleblowing employees who are at risk because of the threat of corporate retaliation. There is no evidence or examples where these Acts have been effective in protecting any whistleblowing employees. The fault mostly lies with the agencies who are supposed to enforce the protection provisions.   

e) Similarly in some states and territories there are agencies that have the power to investigate allegations of ‘public’ corporate (or individual) misconduct. It is acknowledged that in some cases these agencies have been successful. Their aim has been to find the culprits and punish them. Unfortunately in the process, those employees/officials who have come forward with relevant information  (ie blown the whistle) have seldom received the full protection of the relevant agency or the applicable legislation. 

f) In the rush to identify culprits and punish them, agencies more often than not, forget the whistleblower who gave them the information on which they were able to act and get their desired result.  And despite the protection legislation, often whistleblowers are left to their own devices after the event.  

g) In the area of Commonwealth ‘public interest disclosures’ there is neither the necessary legislation nor an agency to protect whistleblowers. The Whistleblower provisions in the Public Service Act are restricted to complaints about breaches of the Code of Conduct. The code lacks any reference to financial misconduct or malfeasance. It must be said that there is absolutely no confidence amongst public servants about taking matters of financial misconduct or malfeasance to the Public Service Commission (or the Merit Review and Protection Agency). It is a wide spread perception amongst public servants that the Commission would not neutrally or objectively examine any claim of financial misconduct by any government agency. The proof of that viewpoint is the total absence of any reports or complaints to the Commission about such matters. This is despite numerous and repeated and confirmed examples of financial mismanagement, procedural abuses and loss of Commonwealth funds. Many officers are aware of these matters yet none would be willing to come forward under the current legislative or structural regime.

No real protection by legislation or agencies.

4. a) The existence of facilities such as the Ombudsman’s office and Australian Public Service Act ‘Whistleblowing’ legislation (such as it is) may give employees/officials the false impression that they could expect to be protected if they were to ‘whistleblow’ their concerns about perceived corporate financial malfeasance. As mentioned, there is no significant legislation, such as a Public Interest Disclosure Act, that provides any protection to concerned employees or officials. 

b) Acts or schemes which seem to provide protection for concerned employees or officials to expose corporate misconduct or malfeasance are patently dangerous. They inspire many concerned employees to take action on perceptions of corporate misconduct or malfeasance. But most of these Acts lack any enforcement provisions for employee protection. More importantly they lack any ‘immediate’ protection provisions. Therefore as soon as an employee/official raises concerns about corporate misconduct (s)he may be mistreated by the organisation for many months before any relief is provided. By that time the employee/official is broke, transferred to a dead end job, designated as a pariah by the organisation, ostracised, downgraded and deemed to be mentally unstable and an incompetent worker. Usually the employee or official has resigned never to be employed by any similar organisation. The end result is that the employee has gone by the time any enquiry is conducted. The corporation claims the departure of the employee as confirmation that the employee had no bona fide concerns in the first instance.

c) Without meaning to be critical of the Ombudsman’s office it should be noted that this agency is not attuned to deal with corporate malfeasance. The Ombudsman’s office is focussed on reactive conciliation and rectification of administrative errors. The primary issues for the Ombudsman are questions of fairness and good practice. It seeks to resolve such issues by dispute resolution and negotiation.

The role of the Ombudsman (in practice) is not to investigate potentially criminal corporate malfeasance or to proactively protect whistleblowers. The Ombudsman’s office is not ‘structured’ to deal with issues of unlawfulness, corporate crime or organisational/institutional  bullying or harassment.

The functions of i) resolving administrative disputes and ii) investigation of corporate whistleblowing and potential unlawful conduct or malfeasance, requires different modes of operation, policies, practices and procedures. In particular, responses to the investigation of corportate malfeasance require proactive intervention and an immediate response from the Ombudsman to stop any irreversible harm being inflicted upon the whistleblower. 

The Ombudsman’s office is far too passive and reactive to deal with whistleblowing about corporate misconduct or malfeasance.

d) It is of great concern to WBA that ethical, concerned and conscientious employees/officials can be exposed to serious occupational harassment and bullying before the Ombudsman’s office is ‘able’ to take any action on behalf of the employee.     

The emphasis is very wrong and seriously disadvantages any employee coming forward with concerns.

Furthermore the excessively long time that it takes the Ombudsman’s office to ‘activate’ any enquiry provides the corporation in question with time to cover its tracks. Corporate conduct that is examined within a short time after a whistleblowing matter is raised is more likely to expose the actual state of affairs than an enquiry that is conducted several months down the track.  

e) The difficulties described above clearly shows why cautious employees/officials fear coming forward about corporate concerns. The legislated system of protection is virtually non-existent or where it is brought to bear, it favours the corporation and disadvantages the whistleblower.

An alternate scheme for Corporate Financial Whistleblowing.

5. a) It seems there is a need for a Corporate Misconduct Commission to be established. Such a Commission would have as its primary responsibility the fostering of corporate whistleblowing. Its second responsibility would be the protection of such whistleblowers. Lastly it would be responsible for investigation of information about corporate financial misconduct.  

b) It would be a simple matter for such a Commission to intervene once a whistleblowing matter about corporate misconduct or malfeasance had been raised. The corporation could be obliged to provide a ‘snapshot’ of corporate matters as they stand at that point. For example copies of significant books, files or registers could be taken at that time, thus preventing a subsequent corporate cover-up. At the same time, the whistleblower should immediately come under the protection of the Commission and no harm (harassment, bullying, change of status or prejudice) should befall the employee. Any harm inflicted before the Commission acts should be reversed. Sanctions (of significance) should be imposed on an individual or corporation that continues to harm a whistleblowing employee while the matter is investigated.    

Peter Bennett

Co-Vice President 

Whistleblowers Australia 

ATTACHMENT 1.

AN EXAMPLE OF CORPORATE COMPLEXITY and DIFFICULTIES EXPERIENCED BY OFFICIALS WHO PERCEIVE POSSIBLE FINANCIAL MISCONDUCT.

1. Whistleblowers Australia has been provided with information, which raises adverse questions about certain financial and human resources conduct at University of Canberra. It is hoped that the second part of the WBA submission will further clarify these issues of concern.

2. WBA does not imply misconduct to any University of Canberra employee or officer. But allegations have been made and there are now serious questions about such matters. If those matters were investigated and found to be substantiated then the matters would constitute serious corporate financial and human resource misconduct. 

3. The University of Canberra (UC)  seems to be a classic example of the complexities of corporate governance, intricate financial arrangements with sub-units, bottle-necks of administration, financial management and information, centralisation of power and a policy and practice of shooting the messenger. 

It seems the Committee has an excellent opportunity to test the proposed legislation against a real life situation. Using the UC as a test template, we urge you to consider the current corporate financial legislative provisions and facilities to protect whistleblowers and the proposed arrangements.     

Regulatory Legislation and Agencies.

Any attempt to follow the UC corporate establishment, financial management or accounting procedures would tax the wisdom of Solomon.  Even people involved in the accounting process in the ACT Government were not able to explain the process of financial reporting by the UC. 

There are various complexities. Apparently the UC has some funds provided by the Commonwealth and (some) accounts fall under the corporations control of ASIC. Yet the actual UC financial reporting mechanism seems to be under the control of the ACT Government. 

There seems to be lines of financial control to social institutions that have nothing to do with the registered corporation of the CU. Yet some of these institutions appear to return funds to UC. Whether those funds are disclosed as UC income is not clear. 

There seems to be bank accounts, the funds of which seem to be used for purposes not obviously related to the financial requirements of the UC.  

WBA is advised that the ACT Auditor General recommended a police enquiry into some of these matter many months ago but because the University did not invite the Police to conduct an investigation, no investigation was conducted. That raises questions as to why the UC would not authorise a police investigation.

However since a whistleblower recently raised more issues about financial misconduct, the UC now appears to have invited the police in to conduct an enquiry.  

Concurrently there now appears to be another enquiry related to the same whistleblower. This enquiry is being conducted by the same auditor who was carrying out audits about which the whistleblower is complaining. There is clearly a conflict of interest, yet the UC will not countenance the use of any other auditor. Consequently the whistleblower is declining to assist that auditor with further information.

But at the same time the UC is critical of the whistleblower for not cooperating with the audit enquiry yet it refuses to relocate him in a job where he does not feel threatened by certain administrators. Also the UC wants the whistleblower to ‘work’ with the auditor but not pay him for that effort.

Reporting concerns about financial irregularities. 

In recent years a number of whistleblowers have taken their concerns to UC executive officers. These concerns have almost invariably been passed to the area which seems to be at the seat of the problems. This is the bottle-neck which was referred to above. This is the power area of senior administrative, financial and human resource controls. 

Immediately thereafter the whistleblowers suffer various and ongoing repercussions. Despite repeated attempts to alert the UC executive officials about their concerns,  the whistleblowers are repeatedly subjected to harassment and victimisation. 

In the absence of any meaningful federal whistleblower protection legislation, one particular    whistleblower appealed to the Human Rights Commission to stop the workplace harassment. Unfortunately this course of action was misguided as there is no applicable Human rights discrimination. The UC considered the termination of the Human Rights matter as a vindication that there was no harassment or victimisation. In the mean time, the whistleblower was removed from his position, his status was reduced, he claims to have suffered verbal and physical threats and eventually became ill. Eventually he was cut off from income. His only other recourse was to risk a return to duties where the person who intimidated him would have ready access to him as a subordinate.    

This whistleblower took his complaint to the Ombudsman (who acts for both the Commonwealth and ACT Government). The major advantage is that the UC, because of its legislative arrangement falls under the ACT Public Interest Disclosure (PID) Act. This Act can be actioned by the Ombudsman.  The act provides for the protection of employees at risk of harm because of any whistleblowing activities. The Ombudsman progressed the matter in a sympathetic yet steady ‘pace’. Unfortunately after many months of seeking help and relief from the Ombudsman about the impositions of the UC and harm to his employment, the whistleblower is not working, his position is advertised as vacant, his sick leave is used up, if he returns to work he will be placed in a menial job almost directly under the person about whom he has complained. He has lost status, a report has been prepared by an administrator declaring that the whistleblower has a mental impairment (without benefit of any medical opinion) and it is claimed that he is to be counselled for incompetence. Of course he was not counselled for incompetence before he complained about the financial procedures.

Yet the PID Act is really quite explicit in providing protection to a whistleblower. But the sure and careful processes of the Ombudsman’s office are simply not geared to save whistleblowers from actual and real harm. Nor is there any mechanism to put matters on hold without harm to the whistleblower, pending the progress of an investigation. Again it should be noted that there is apparently a police enquiry already in train. On the other hand, how will the police conduct a proper enquiry without the assistance of the whistleblower? 

The issues become more circular the further matters progress. It is essential to establish some agency with the power to stop the round-about at the time of the whistleblower’s first disclosure.
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