17 November 2003

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64 

Parliament House 

CANBERRA  ACT  2600

Dear Chairman,

Supplementary Submission – 

Inquiry into the exposure draft bill, CLERP (Audit Reform & Disclosure ) Bill, and relevant related matters

INFRINGEMENT NOTICES

I refer the committee to the article “ASIC chief not afraid to grasp nettle” (refer attachment) by Mr Bill Pheasant on page 14 of the Australian Financial Review 15-16 November 2003 with present Chairman of the Australian Securities and Investments Commission, Mr David Knott quoted as saying “We don’t have effective enforcement powers.  The only remedy is delisting the company.” 

To date the only effective avenue for change has been via the Australian Stock Exchange “ASX” as evidenced by the new Listing Rules that came into effect 1 January 2003 and included “Suspension” for companies being late in lodging their statutory accounts on time (refer attachment).  In effect the ASX Listing Rules have greater power and effect than ASIC and the Corporations Law “CL”.  

To illustrate the effect of that change:-

· 29 October 2001 the Prudential Investment Company of Australia Limited “PIA” was suspended for failing to lodge its annual report on time due to “an inability to reach agreement with the auditors, Ernst & Young thus breaching the ASX Listing Rules.  

· Previously the company had disregarded the importance of CL and failed to lodge statutory accounts by the due date of 30 September 2001.  The company showed little regard for the CL the previous half when it lodged its half year statutory accounts on 21 May 2001, over 2 months late.   

· The directors made no comment during the period 30 September 2001 and 29 October 2001.  The directors surely had a duty to inform the market around the 30 September 2001, especially being in disagreement with its auditors thus raises questions over the effectiveness and meaning of “continuous disclosure”.

· The new Listing Rules now result in companies being suspended on the first business day following the CL due date for statutory accounts.  In the above example if the Listing Rules had been in force in 2001 PIA would have been suspended in mid March 2001 and 2 October 2001.    

The Listing Rule method of enforcement is not perfect as shown on 18 March 2003 when new Listing Rules were in place with one company being suspended and reinstated for late lodgement of statutory accounts while another, much larger company lodged its accounts late but escaped penalty. 

Infringement notices and fines are an effective method and procedure to resolve issues in a more effective time frame.  

The committee must consider what remedies will be put in place for companies and directors that become repeat offenders and how many breaches under an infringement regime will ASIC tolerate.  

The following may best explain some of the issues that may be covered.

· The CL requires companies to lodge their accounts on time yet there were 107 companies that did not lodge their accounts by the due date of 30 September 2002.

· The CL requires companies to disclose to the market information that may have an effect on their share price.  In March 2003 companies were reporting 80 to 160 percent changes in their pre-tax result over the previous corresponding period with only a vague announcement made at their previous Annual General Meeting, yet no query was made by the ASX as regards the significant variations.

· The CL requires companies to prepare statutory accounts in accordance with accounting standards, yet ASX announcement discloses that ASIC took action against PIA in April 2003 and released a ASIC media release 03-134 highlighting the issue of amortisation of intangible assets.  The effect of the action was to change a previous reported $168K after-tax profit to a $41K after-tax loss.  Three months later, in July 2003 the ASX announcements disclosed that ASIC also took action against PIA for failure to follow the accounting standard on depreciation for building that resulted in a charge of $70K plus the current year amount, all being expensed in the second half of the 2003 year.

· Accounting standards can at times be changed to suit the company’s profit situation and thus need greater clarity and transparency.  To illustrate, following on from the action that ASIC took against PIA in April 2003 regarding amortisation of intangible assets, the company subsequently decided that life of the assets was too short a time frame for amortisation and that the amortisation period be increased from 20 to 40 years.  This allowed PIA to report a $125K after tax profit for the year ending 30 June 2003 due to no amortisation being charged in the half, a charge that had an after-tax effect of $209K in the first  half of the year.  

· The CL requires companies to disclose to the market any material matter that may have a material effect on a company’s profitability as part of the “continuous disclosure” regime.  To illustrate, PIA made an ASX announcement on 19 February 2003 regarding action being taken against the company in the Federal Court for an amount that was in excess of its market capitalisation yet the claim was filed two months earlier in December 2002.

· The Listing Rules require that companies include additional ASX information in their annual reports with the names of substantial shareholders being part of that information, yet companies do disregard these Listing Rules.  To illustrate, PIA lodged an annual report with the ASX on 30 September 2003 and an amended report on 9 October 2003 due to a name change that occurred 9 months earlier by  a top 20 overseas shareholder while the names of the company’s significant substantial shareholders FEXCO and First Data Corporation were not disclosed in either report (refer attachment).            

SUMMARY

There is no point introducing CLERP 9 if regulators and supervisors don’t enforce their rules and regulations. 

A change to an infringement regime may result in questionable directors being removed with investors refusing to tolerate issues on disclosure that may damage the image of a listed company.   

CLERP 9 is aimed at raising level of transparency and confidence of the investing public.  It would be not be in the public interest, if by chance the Managing Director of the ASX were able to become a top 20 shareholder in the ASX as the ASX is not an average listed company.  There would be a perception of a perceived conflict of interest, especially as the ASX remind us that their role is of a supervisor/regulator before they are a profit taker.  Imagine having a Managing Director of the ASX owning over 300,000 shares in the ASX at over $15 each or an investment of over $4.5M, a millionaire investor in charge of a supervisor/regulator.

I look forward to a change to “zero tolerance” with the introduction of an infringement regime.    

Yours sincerely

Rodney Bennett
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