19 March 2004

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64

Parliament House 

CANBERRA ACT 2600
Email: corporations.joint@aph.gov.au
Dear Secretary

Draft Regulations—Corporations Amendment Regulations 2003/04 (Batch 7)
The Strategist Group welcomes the opportunity to make a submission to the Parliamentary Joint Committee on Corporations and Financial Services (‘the Committee”) in relation to the amending regulation to the Corporations Act 2001 providing relief to recognised accountants in terms of advising in respect of self managed superannuation funds (“SMSFs”).  

The Strategist Group - independent company established in 1996 -provides advice, training and compliance documentation to accountants, financial planners and other financial advisers who deal in SMSFs.  Since establishment the Strategist Group has trained or advised on SMSF issues to more than 20,000 accountants.  Subscribers to the company’s core SMSF publication “The Strategist” (the majority of whom are accountants) look after more than 90,000 SMSFs in one way shape or form.  The CEO of the company Grant Abbott has authored a book, the “Guide to SMSFs” published by CCH in 2003.

In making our submission we provide a brief factual background on the SMSF industry and the accounting profession for the benefit of the Committee:

Fact One:  SMSFs have grown more than 500% in eight years

According to statistics published by the Australian Prudential Regulatory Authority (“APRA”) in September 2003 SMSFs have grown at a rapid pace since June 1995 when there were just 100,447 funds with $20.2 billion in assets – approximately 8.7% of total fund assets.  The figures reveal that at September 2003 there were more than 275,000 funds with $117.9 billion in assets – 21.5% of all superannuation assets.  

Table One highlights the dominance SMSFs have over company, industry and public sector superannuation.  In 2001 independent researcher Rice Kachor predicted that SMSFs would control more than $300 billion of superannuation assets by the year 2011.  That is a vast amount of retirement savings and more importantly a large amount of taxation concessions being used to grow what are generally Mum and Dad or Family superannuation funds.

	Table 1: Australia's Superannuation Industry September 2003

	Type of fund
	No. of  Entities
	Assets ($ billion)
	Accounts (million)

	Corporate
	1,759
	58.9
	1.1

	Industry
	104
	59.0
	7.7

	Public sector
	73
	110.9
	3.0

	Retail
	231
	185.7
	13.1

	Small Funds
	275,523
	117.9
	0.5

	Subtotal
	277,690
	532.4
	25.4

	Annuities, life office reserves etc
	N/A
	16.1
	N/A

	Grand total
	277,690
	548.5
	25.4


Source: APRA Superannuation Statistics – September 2003

Fact Two:   To date the industry has been unregulated

To date there have been no competency standards, laws or regulations regarding the provision of SMSF advice.  This has led to more than 10,000 accountants becoming involved with the audit, accounting and administration of SMSFs with little specialist knowledge apart from taxation.  Quite apart from accountants there are also numerous financial planners, real estate agents, lawyers and other professional’s spruiking SMSFs to be the “best thing ever”.  In short any person has been able to call themselves a SMSF adviser and charge fees accordingly.

Fact Three: Although there are no commissions, recurring accounting fees are a major cost to the industry

The September 2003 APRA statistics show that there are more than 275,000 SMSFs and that during the prior year costs to run these funds amounted to more than $1.4 billion.  That amounts to more than $5,000 in fees, charges and costs associated with each fund or in terms of percentage of assets – approximately 1.2% of the fund’s assets per annum.  Not all but a large percentage of these costs relate to the provision of accounting, auditing and administration services to the trustees of the funds on a yearly basis.  Given that a SMSF is expected to last a lifetime, providing annual accounting services to the trustees of a fund makes for solid recurring revenue

Fact Four:  A number of funds are being established which should not be 

It is generally recognised by the superannuation industry that SMSFs under $200,000 in assets are uneconomical due to administrative, accounting and audit costs exceeding expenses that would be paid in retail or industry based superannuation funds.  However ATO research shows that 50% of all SMSFs – 130,000 funds, had assets of less than $200,000 with 33% with assets of less than $100,000.  

Fact Five:  Accountants are great at administration but generally lack detailed non-tax SMSF knowledge

There are more than 2,300 pages of law in the latest CCH “Superannuation Legislation” - much of which applies to trustees of SMSFs.  In establishing and advising on SMSFs the accountant holds themselves out as the interpreter of how these vast amounts of laws and regulations across a broad range of fields including the Corporations Act 2001, the Superannuation Industry Supervision Act 1993 and the Family Law Act 1975 apply to the trustee.  The trustee relies absolutely on the accountant knowing and doing the right thing.  In some cases this trust may be misplaced.

Consider some of the comments by the regulators of the SMSF industry in terms of accountants:

“The demands on accountants are substantial as there is a general lack of trustee knowledge regarding the prudential operation of their funds in accordance with the SIS legislation.  Equally however, we have seen numerous cases where the accountants don’t know what the legislation requires.

The accountant’s role in the SMSF environment is almost invariably viewed by trustees of these funds as being all encompassing in terms of superannuation.  

The response of accountants to these pressures is mixed and some are now seeking specialist advice for more complex superannuation issues.  Despite this, there remain a substantial number of accountants within the industry whose legislative knowledge and provision of services to clients, both in respect of compliance and prudential matters, have room for improvement.”

Keith Chapman, Acting Deputy Commissioner, Australian Prudential Regulatory Association (“APRA”) - 11 December 1997

interim results suggest that approximately 30% of auditors reviewed so far have had no problems. Approximately 50% have had some minor issues with their funds - issues around minutes of meetings, non lodgement issues, letters of engagement issues. The remaining 20% were seen to have had major problems - issues of independence, in house asset issues, loans to trustees.

What we are seeing with the auditors in trouble is that they are typically only auditors of SMSF they have no other audit business or experience. They commenced their auditing workload with the arrival of the SMSF product.

We are working with these auditors to educate them. Some have opted to cease operating as an auditor. We are also in discussions with the professional accounting associations in how to progress this work.”

Michael Carmody – the Commissioner of Taxation - May 2003
Fact Six:  Mistakes in a SMSF can be very costly for the client

One small compliance mistake by the accountant or trustee – such as forgetting to do minutes of a meeting, failing to do an investment strategy or breaching a rule of the fund’s trust deed can cost a SMSF more than 50% of its assets due to the loss of its concessional tax status.  Larger and more deliberate mistakes can cost the trustee their freedom thanks to the imprisonment penalties found in a number of the 
Acts governing SMSFs.  

Fact Seven: The ICAA, CPAA and NIA do not require their members to show any minimum competency standards in terms of advising a SMSF trustee

The ICAA, CPAA and NIA are vital accounting bodies that require certain standards for their members.  However to date they have yet to mandate specific competency standards for their members in terms of providing SMSF advice or conducting a SMSF audit.  This is despite the fact that each of the bodies had a hand in developing comprehensive minimum competency standards developed by the National Finance Industry Training Advisory Body (“NFITAB”) for the “provision of SMSF advice”.  Strangely these standards will apply to licensees under the Financial Services Reform Act and not accountants who have been provided with relief from licensing.

Submission - No Licensing provided competency and disclosure standards are met

The Strategist Group agrees with the accounting bodies that licensing for their members who provide recommendations for the establishment of a SMSF is both expensive and an additional compliance burden.  It should really only be for those members of the accounting profession that seek to provide investment and other financial product advice to their clients apart from SMSF establishment and administrative advice.

On a number of occasions the accounting bodies have publicly stated that they support the intent of the Financial Services Reform Act – consumer protection.  As such The Strategist Group recommends that recognised accountants be provided with an exemption in terms of SMSF advising, provided that:

1. Members of the accounting profession exempt from licensing meet minimum competency standards for the “provision of SMSF advice” set up by NFITAB and recently endorsed by all members of the SMSF industry including the accounting bodies themselves.  The benefit of this to accountants is that it allows those with the requisite skills to not only stand out from the crowd but also ensure the longevity of their client’s SMSF and for that matter retirement income.  Many accountants with a number of clients in this area may already meet the minimum standard;

2. Clients are provided with a Product Disclosure Statement (“PDS”) covering amongst other things the responsibilities of being a trustee of a SMSF, the potential exposure to significant taxation penalties if the fund doesn’t measure up to ATO standards, the actual costs and time involved to run the fund and the various benefits and entitlements for members under the fund.  This will ensure that clients are able to make an informed decision regarding whether to establish a SMSF;

3. The accounting bodies provide for a compensation and complaints scheme for trustees of SMSFs who have concerns about SMSF advice or actions taken by their accountant.  Without such a scheme a client would need to take out a negligence action in the relevant Supreme Court in their State – an expensive and difficult legal path to tread.  

These three measures encompass the spirit of the FSRA, are a lot less stringent and will provide the more than 500,000 current members of SMSFs with basic consumer protection.  In Appendix A is a possible rewording of the amending regulation 7.1.29A to encompass the above three issues.

Should you have any queries regarding the above please do not hesitate to contact me on 02 9938 8588.

Yours sincerely 

Grant Abbott BEc LLM

CEO – Strategist Group

Appendix A

Proposed Amendment to Regulation 7.1.29A

Purpose: to bring the spirit and intent of FSRA to unlicensed accountants providing superannuation and SMSF advice

Regulation 7.1.29A  Self managed superannuation funds

1) Subparagraph 7.1.29 (5)(c)(ii)does not apply to a recommendation by a recognised accountant in relation to a SMSF where the client is provided with a product disclosure statement in terms of the SMSF financial product recommended prior to the time of making the recommendation.

2) In this regulation:

recognised accountant means:

a) i) a member of CPA Australia who is entitled to use the letters ‘CPA ’ or

ii) a member of ICAA who is entitled to use the letters ‘ACA ’,‘CA ’or ‘FCA ’; or

iii) is entitled to use the letters ‘FNIA ’, ‘MNIA ’,‘PNA ’ or ‘FPNA ’; and

b) meets the competency standards for providing advice in self managed superannuation funds in the National Financial Services Training Package published by the Australian National Training Authority; and,

c) whose professional association has a complaints and compensation scheme in place in respect of the provision of SMSF advice by its members.

