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26 February 2004

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64

Parliament House 

CANBERRA ACT 2600
Email: corporations.joint@aph.gov.au
Dear Secretary

Draft Regulations—Corporations Amendment Regulations 2003/04 (Batch 7)
The Institute of Chartered Accountants in Australia (ICAA), CPA Australia (CPAA) and the National Institute of Accountants (NIA), hereafter referred to as the ‘Accounting Bodies’, appreciate the opportunity to make this submission.  We wish to comment on proposed Regulation 7.1.29A of the amended Regulation released by Treasury on 20 February 2004 and which is expected to be gazetted on 26 February 2004.

We note that the Corporations Amendment Regulation 2004 released by Treasury on 20 February 2004 has incorporated proposed Regulation 7.1.29A, which was not included in the original Batch 7 draft Regulations issued for comment in 2003.  Proposed Regulation 7.1.29A provides an exemption from licensing for a recommendation made by a ‘recognised accountant’ on a Self Managed Superannuation Fund.  This is consistent with the Treasurer’s announcement on 11 February 2004, where it was stated that such an exemption had the support of the Government as:

“A new regulation is to be made to provide relief from the Financial Services Reform Act 2001 (FSRA) for accountants who provide advice to their clients on the decision to acquire or dispose of an interest in a self‑managed superannuation fund (SMSF).  

The Government accepts that such advice should not require licensing under the FSRA regime.  The new regulation will be consistent with a recommendation made by the Parliamentary Joint Committee on Corporations and Financial Services which considered this matter.  

It ensures that advice on the establishment of a SMSF, which often forms a part of overall business arrangements, is treated comparably with other FSRA‑exempt advice provided to a client, such as on business structuring and taxation.  The exemption for advice on the establishment of a SMSF is in keeping with the policy of exempting such advice from the FSRA. ”
Whilst the Accounting Bodies welcome and are supportive of the intent of the Treasurer’s announcement to implement a recommendation made by the Parliamentary Joint Committee on Corporations and Financial Services' (PJCCFS) June 2003 Report on Regulation 7.1.29, the Accounting Bodies believe that the proposed Regulation needs clarification so that it is consistent with the PJCCFS’s recommendation that an exemption should be made for a recommendation on a Superannuation Fund Structure, rather than just Self-Managed Superannuation Funds (SMSF).  In either case it should again be made clear that such an exemption does not allow a recommendation on any financial product investments that a Superannuation Fund may acquire or dispose of.  

We suggest that proposed Regulation 7.1.29A be modified by deleting the term ‘self-managed superannuation fund’ and be replaced with the term ‘superannuation fund structure’.  We further suggest that any explanatory statement that may accompany the proposed Regulation could state that the amendment follows the recommendation of the PJCCFS June 2003 Report that recognised accountants should be able to provide superannuation fund structure advice without requiring a licence but that recommendations on specific financial products or classes of financial products that are captured in Regulation 7.1.29(5)(c)(i) should remain subject to licensing.

Some real life practical example that our members face every day might help the Parliamentary Joint Committee understand the practical difficulties with the proposed Regulation 7.1.29A as it is currently written.  

A client asks a recognised accountant whether it makes sense to switch their current Industry Fund to say an SMSF on the basis that some friends have said their SMSFs are working well.  The recognised accountant needs to be in a position to compare the different types of Superannuation Fund Structures and make a recommendation based on the client's own particular circumstances.  It might be that the client does not have a sufficient capital base to have their own SMSF (the Association of Superannuation Funds of Australia (ASFA) and indeed ASIC refer to the need for at least $150,000 due to the on-going costs of having an SMSF), or the client does not want to be involved in personal monitoring but wishes some flexibility in investment choice (e.g. some business assets) in which case a Small APRA Fund would be more suitable, or perhaps stay with an Industry Fund on the basis that the client is employed in an industry where that particular arrangement is specified in an Award and the client will incur significant costs in having two superannuation funds.  Enabling a recognized accountant to provide a recommendation on the appropriate Superannuation Fund Structure is important and should not be just limited to the advantages and disadvantages of an SMSF.  

Another example would be where a client is working under an Industrial Award, the recognised accountant would be able to explain that their employer must make contributions to the Fund stated in the Award (factual) and that due to their personal circumstances they are better of having one Fund (factual) but would need to send them to a FSR licensed financial planner to tell them not to change from that type of Fund (advice). As the licensed financial planner gets paid by commission this could influence the advice! 
The difficulty members face is that they will be able to recommend someone have an SMSF but where this is not appropriate, they will not be able to give general advice about an appropriate alternative (see the industrial award example). They will be able to make a referral to a financial planner, however they are limited to giving advice on products approved by the AFSL licencee. Funds such as corporate and industry funds do not pay commissions and are often not included on these lists. The accountant will not have the resources to know what an adviser can recommend to know if their client is going to get the right advice regardless of how the planner is remunerated. The ASIC view is that the accountant can be licenced to give general advice. The costs of holding and maintaining a licence is prohibitive and is an additional imposition on the cost of running an accounting business. These costs include application costs, 3 months operating costs, increased Professional Indemnity insurance costs, preparation and maintenance of advisory services guides and other compliance materials, and the audit of the license.
From a consumer protection perspective, which is the whole thrust of the FSR Regime, we believe that in the instances above, the consumer is better protected by having independent recommendations on Superannuation Fund Structures from a ‘recognised accountant’.  In addition to accessing independent advice, consumer protection is further enhanced by the strict professional, educational and ethical requirements the Accounting Bodies impose upon their members.  Such consumer protection measures include:

· minimum education standards of at least two and a half years full-time study in accounting.  In most instances it is a three-year degree in accounting plus additional professional post-graduate accounting study;
· a minimum of 40 hours of structured continuous professional development each year;
· the requirement to hold professional indemnity insurance cover, of at least $250,000.  In most instances it is $500,000;

· the requirement to be subject to quality assurance audits;

· the Accounting Bodies investigation and disciplinary procedures (which can include removing members from the membership); and

· members being subject to high standards of ethical and professional behaviour as set in the Code of Conduct/Code of Ethics and related professional pronouncements of the Accounting Bodies.  Such requirements are enforced through the quality assurance and investigation and disciplinary process of each of the Accounting Bodies. 
These consumer protection measures are recognised by both state and federal governments, in both legislation and administrative procedures.  An important example of this consumer protection recognition is the recognition of the Accountants Scheme and the NIA Scheme by the New South Wales Professional Standards Council.

The Explanatory Statement that has accompanied the proposed Regulation makes it clear (extract below) that the Self-Managed Superannuation Fund exemption has been given on the basis that it is ‘FSRA-exempted advice given by accountants, such as business structuring advice and taxation’.  We believe that to not provide an exemption for alternative Superannuation Structures in the instances where a Self-Managed Superannuation Fund is not appropriate, is inconsistent with the intent of the FSR Regime and in particular the exemptions for business planning, tax and legal advice.

“The amendment only applies in relation to self-managed superannuation as opposed to other superannuation products.  Self-managed superannuation funds are often used as a tool to implement FSRA-exempted advice given by accountants, such as business structuring advice and taxation advice.  The exemption for self-managed superannuation would therefore be in keeping with the policy of exempting such advice from the FSRA.  ” (Item 4 from the Explanatory Statement)

The Committee’s support would also be appreciated for widening the term ‘Recognised Accountant’ to include overseas Accounting Bodies that have equivalent qualifications, experience and ethical standards.  

We continue to appreciate the opportunity to work with the Parliamentary Joint Committee and with the Government and Regulators to clarify both the intent and the application of the licensing requirements of the Financial Services Reform Act 2002 to our members.  We would also be pleased to discuss with you this submission and any other matters on which you would like additional input.  Please direct any queries to:

· Keith Reilly FCA, (ICAA (keith@icaa.org.au); 

· Catharine Crack  (CPA Catharine.crack@cpaaustralia.com.au )

· Reece Agland (NIA ragland@nia.org.au) 

It would be appreciated if a copy of the Joint Committee’s Report is sent to each of the Accounting Bodies when it is tabled in Parliament.

Yours sincerely

	GARRY WALDRON FCA

President

The Institute of Chartered Accountants in Australia
	DAVID BAULCH FCPA

President

CPA Australia

	
	

	KLAUS ZIMMERMANN FPNA

National President

National Institute of Accountants
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