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Dr. Kathleen Dermody 

Parliamentary Joint Committee on Corporation and Financial Services

Parliament House

Canberra 

ACT 2600

Dear Dr. Dermody,

Thank you for the invitation to this Association to make a submission to your committee on the current FSRA regulations.

Re:  FSR Batch 6 Regulations.

NB.  We find the identification of documents difficult, for example where does it indicate on the documents that they are Batch 6.  Further not having the previous Regulations makes it difficult to know what is being altered.

1.. Paper which begins Item 1 Definitions of Medical indemnity insurance product…………….. AFA does not wish to make any comment.

2.. Paper which begins Item 1 Obligation to cite license number in documents………….

Item 12 Disclosure during hawking of certain financial products. AFA has recently received  correspondence from a member who was concerned that however sensible ASIC may regulate the hawking requirements in the FSRA, there was still the situation of an irate customer.  The penalty of proved breach is $11,000.  The situation about contacting people with lapsing policies is not clear, where maybe the solution to a policyholder not having funds to continue paying the policy’s premium is “to offer to issue or sell a financial product in the course of, or because of, unsolicited personal contact……….” This is replacing a policy to a another policy to fit in with a changed financial situation. We believe that where an Adviser receives notice from the insurance company that a policy premium has not been paid, a phone call without a forewarning letter is a breach of the current hawking regulations, where a recommendation to change the policy to something more suitable occurs. We have received information on the situation in the United States  "If a prospect or client has paid you or bought something from you during the last 18 months you can call.  If a prospect or client has made an inquiry or filled out an application during the last three months, you also can call.  The consumer has the right to request that you do not call again."

Item 18 Further market-related advice.  We want to discuss the situation which is not included in the Explanatory Statement that of the situation where life insurance products were recommended and transacted and are in place under the Agents and Brokers Act.  It seems to us that the proposed Section10.2.214 only deals with “one or more securities recommendations to the client under section 851 of the old Corporations Act.”  It does not say, by the way, that as to whether these recommendations need to be accepted or not.  We believe that at the point of recommendation they need not be accepted.  

Such recommendations were also made under the Agents and Brokers Act, [one of the chief purposes of the FSRA was to bring rules under the two Acts into the one discipline.]   The Agents and Brokers Act side of the business must not be ignored.  

The recommendations may have been in a financial plan type document, but where transacted would always have been documented in a Customer Advice Record [CAR] type document. Thus the basis, which the further market-related advice is given on life insurance products, may not be significantly different from the basis on which the last of the recommendations for that particular type of product were made.  

As the new regulation 10.2.214 should apply to all previous recommendation in both the security and risk side, the Regulation should refer to both recommendations given through both the old Corporations Act and the Agents and Brokers Act

Re: Batch 8 FSR regulations

Paper which begins Items [1] to [10]  Dollar disclosure – proposed amendments……..

[NB we have the problem of not having the original regulations]

The use of the term “if ASIC determines that for a compelling reason” raises the question of the definition of “compelling” The problem of commission disclosure in dollar terms has always been to provide dollar terms where the commission has not yet been determined, because of the need for instance to reach a critical target at some date in the future.  We believe that what was originally meant by “influence” as set out in the FSRA, was not as determined by ASIC in PS 175. Thus “compelling” may have a different meaning to ASIC, and so we would like to see a definition from the Government before it goes to ASIC.

The use of “if appropriate, worked dollar examples” again raises the questions of what ASIC considered “appropriate” and of the wording of worked dollar examples.  We understand that FSRA and ASIC require the need for dollar worked examples as being part of the FSG but we note that this amended regulations are for Statement of Advice and Product Disclosure Statements. FSGs are not mentioned.  We believe that the Government through Treasury should be more specific even to the point of giving examples of “worked dollar examples”.  

“The statements and descriptions must be presented in a manner that is easy for the client to understand.” We have not yet seen the type of information which fulfils the requirement of “in a manner that is easy for the client to understand.”  We note that ASIC does not agree with FSA, the Regulator in the United Kingdom, in this area.  There, in the UK, commission disclosure and all its requirements has been withdrawn after being in operation for five years.  The reasons given include the benefit is not dependent on the commission, levels of shopping around and transparency of premiums help customers, and risk of customer confusion through information overload.  “We think product disclosure and firm status disclosure are of greater importance than commission disclosure  [FSA CP 160 Insurance selling and administration Dec 2002]

The question we would like to ask -  If there is information overload,  how can disclosure be made “in a manner that is easy for the client to understand?”
This Association believes that the requirements of the FSRA and ASIC’s PS 175 provide information overload for the ordinary person in the street,  where  two A4 pages of legal type information this ordinary person has been researched as loosing concentration.  This type of person never reads 20 or 30 or 75 page legal documents as are now being produced under these FSRA requirements.

Instead of the 50 plus page FSR documents that are now being produced,  the UK regulators have produced a model FSR document of two pages.

Why do we in Australia need to go through the same process as they have in the UK?  Will we too come to the conclusion that information overload does not help decision-making.  The AFA believes that we could be smarter in the Australian Financial Services Industry by taking into account overseas experience.

We suggest that the Parliamentary Joint Committee might like to inquire further into “information overload,” as the requirements of the Act may not operate properly, if this is a major issue as the FSA considers it to be.

Yours sincerely

Robin Yates 

National President.   
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