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8 March 2004

The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64

Parliament House

CANBERRA  ACT  2600

Dear Dr Dermody

Draft Regulations - Corporations Regulations 2004 (Batch 8)

I refer to your telephone conversation today with Ms Carole Ferguson, chair of the IFSA Periodic Statements Working Group.  IFSA thanks you for the opportunity of making a further submission to the Committee in regard to the above draft Regulations.

Statutory Guidance

As previously advised, IFSA members need clarification of the "compelling reasons" test contained in the draft regulations.  As stated in our submission dated 23 February 2004, IFSA strongly maintains that it would be fairer and more consistent with the objectives of FSR to reformulate the threshold to a " compelling reasons as to why the dollar disclosure in not reasonably practicable" test.  The legal definition of ‘reasonably practicable’ is well understood by legal practitioners as well as by compliance and regulatory personnel throughout industry as a whole.  Such a test would allow ASIC the scope to more easily administer the requirements of the legislation and would assist in enforcement, in the event that a matter was referred for judicial determination.

Products which should be exempt

IFSA strongly advocates the exemption of certain financial products from the application of these regulations.  These products include:

· Annuities - an annuity is a contractual entitlement to an income stream.  Costs are bundled into the declared earnings rate of the product and investors' returns are not impacted by any fluctuations, either positive or negative, in those costs

· participating and non- participating life policies (other than unit-linked business). The concept of "common fund" should not apply to life products as it is impossible to attribute the costs of these products to an individual investor 

· closed products operating on systems identified for closure, or which only cater for closed products. Exemption of closed products would take into account the very significant costs required to implement the draft regulations in circumstances where products, or the systems on which they are administered, have been scheduled for closure.  The imposition of such costs would not be in the best interests of companies or investors.
In determining annuity rates (which will include an earnings component) various factors are taken into account, for example, the estimated costs and expenses of administering the product for the expected term of the annuity, the estimated earnings on the investments in the statutory fund which back the annuities, rates offered by competitors etc.  If expectations are not borne out and expenses are greater or investment earnings are less, it is the life company that bears the cost.  The annuity rate does not change.  

Certain participating and non-participating products are issued out of statutory funds which can support very varied types of products such as life risk insurance, capital guaranteed products, participating products.  These statutory funds hold assets representing policyholder liabilities (though it cannot be said that the assets are held on behalf of the client because they are held on behalf of the life company to meet policy liabilities including life risk insurance liabilities) and shareholders retained capital and retained profits.  It is impossible to ascribe expenses of these statutory funds even to policyholders as a whole, let alone individual policyholders.  

Participating products of a life company present a particular challenge in the area of ascribing expenses to policies.  “Participating” means that the product is entitled to participate in the profits associated with that particular block of business.  These profits are declared by actuaries in line with actuarial practice - profit is only declared after expenses are deducted and any desired reserves are set aside.  Once declared then participating policyholders are entitled to a specified percentage of the profit declared, which is paid by way of bonus, and shareholders are entitled to the residual percentage.  The shareholders may then determine to add that profit to its retained profit or retained capital within the statutory fund or to remove it from the statutory fund to form part of a separate shareholder fund. 

Exemption of closed products would take into account the very significant costs required to implement the draft Regulations in circumstances where products or the systems on which they are administered have been scheduled for closure. The imposition of such costs would not be in the best interests of members or investors.

Extension of time

As stated at the Committee's hearings on Wednesday 3 March 2004, and in its submission dated 23 February 2004, IFSA supports a further extension of time for commencement of the regulations. We wish to reaffirm our support for an extension sufficient to enable industry as a whole to undertake the considerable system builds and testing required to implement the new regulations.  This would also permit certain operators to continue their current activities to rationalise closed products without uneconomic system builds or changes.

ASIC Policy

For the sake of clarity, we submit that these matters should be the subject of subordinate legislation, to the greatest extent possible.  Whilst ASIC could administer the dollar disclosure requirements using its exemption powers, in IFSA's view this could impose an unnecessarily heavy burden on all concerned as most participants will require relief.  Given the nature of the tests (ie that each party would need to demonstrate the effect of the draft regulations in relation to its particular circumstances) we submit that this would be likely to involve significant costs, delays and uncertainty on IFSA members.

In our view the regulations should be framed so that responsibility for deciding what can or cannot be disclosed in dollar amounts falls on product issuers, not the regulator.  ASIC already has sufficient power to ensure that the legislative requirements with regard to disclosure documents are met.

Yours sincerely

Philip French

Senior Policy Manager
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