<Letterhead>

23rd February 2004

The Secretary

Parliamentary Joint Committee on 

Corporations and Financial Services

Room SG.64

Parliament House

CANBERRA ACT 2600

Dear Sir,

Inquiry into Corporations Amendments Regulations

This submission is furnished on behalf of American Home Assurance Company (AHAC), ABN 67 007 483 267, and the holder of Australian Financial Services Licence Number 230903. AHAC appreciates the opportunity provided by the Parliamentary Joint Committee to provide comment directly to it in context of the captioned Corporations Amendment Regulations.

At the outset, for the purposes of certainty, we would like to direct the Committee’s attention to the fact that the regulations identified in the Committee’s letter as “the Corporations Amendment Regulations 2003 (Batch 6)” in fact were Draft Regulations identified as batch 6, which were subsequently gazetted in December 2003 as Corporations Amendment Regulations Batches 9, 10 and 11. 

AHAC’s submission in respect of the regulations contained in the three batches noted is that no change should be contemplated in relation thereto.

The reasons for this are fairly straightforward: (1) the regulations have (largely, with some exceptions) represented concluded law for almost two months as at the date of writing; (2) on the basis that the regulations were such, AHAC, and we presume other licensees, have acted on the matters contained therein in framing business approaches to compliance with the matters contained in the regulations; and (3) the costs of changing the approaches set on that basis are both unnecessary and unwarranted, given that licensees have relied in good faith on what was gazetted in December of last year.

Specific instances of circumstances where changes in gazetted regulations would involve licensees in direct costs of compliance include:

(1) Regulations 7.7.02(4)(d)(i) and 7.7.02(5A) – reversal of which would mean an increase in the circumstances in which an FSG is required and therefore direct increased cost of doing business;

(2) Regulation 7.6.01C, which sets out the documents in which a licence number must be cited – alteration of which could result in substantial additional costs of re-printing.;

(3) Regulation 7.6.04A – exemptions from notification to ASIC of certain Authorised Representatives – reversal of which would mean direct increased costs of compliance through reintroduction of notification requirements with commensurate fees payable to ASIC;

(4) Regulations 7.9.80B and 7.9.80C, which allow for tailoring of the PDS information in both issue and recommendation situations and permits the customer to “opt out” of receiving the information on offer – reversal of which would require re-scripting and re-drafting of documentation already drafted or finalised; and, most importantly

(5)  Regulation 7.7.08A, which provides the ability in certain circumstances to combine a PDS and FSG in one document. AHAC alone has drafted in excess of 100 Product Disclosure documents, a number of which utilise this regulation, and any change to it would be prohibitively costly in the direct cost of rectifying the documents thus produced in reliance on the regulations as gazetted.

We trust that our concerns in this respect are unfounded and that the committee will not engage in any retrospective review of what has been until now settled regulation.

There are two other issues contained in the Draft Regulations in relation to which we wish to address comment to the committee:

(1) Draft Regulation 7.9.07G in Batch 7, and

(2) Draft Regulations 7.7.11, 7.7.12, 7.9.13 and 7.9.15A in Batch 8.

AHAC has already directed submissions to Treasury in relation to these two issues, but for the sake of completeness we will reiterate the matters we commended to Treasury’s attention as follows:

(1) In having reviewed the commentaries which accompanied the draft regulations, specifically item 14 thereof, we had formed the view that the intention of proposed regulation 7.9.07G was to reduce the strict reliance on the Product Disclosure documentation under the Corporations Act by including the current law of the Insurance Contracts Act 1984 as a means by which disclosure could be achieved for existing policyholders.

If therefore a customer already has a policy which complies with the Insurance Contracts Act, that customer will be treated as having sufficient information, without the requirement for a further Product Disclosure Statement at or before the time at which that policy is actually renewed. This interpretation is based upon the fact that in the draft regulation as set out, sub paragraph (i) indicates that the Product Disclosure Statement and the Policy Document are alternatives for each other.

The section could be further clarified by amending the wording to the following:

i) a Product Disclosure Statement or a contract of insurance as defined in Section 10 of the Insurance Contracts Act 1984, including a notice evidencing renewal of such contract; and

ii) <as previously outlined in the draft regulation.>

Note also that the draft regulation refers to Section 11(1) of the Insurance Contracts Act. Assuming the reference relates to a contract of insurance then the relevant section of the Insurance Contracts Act is Section 10, not as shown in the draft regulation.

If this amendment cannot be effected, then we suggest in the alternative that the words “including a notice evidencing renewal of such contract” be included within regulation 7.9.07G (i).

The intention of the amendment we have proposed is to make clear the fact that full disclosure can be achieved through the existing customer’s possession of a policy document which complies with the Insurance Contracts Act, and a renewal notice which relates to that policy. It also facilitates the use of the renewal notice as a means by which disclosure information not contained in the policy document may be provided to a customer, which information, together with the policy itself, satisfies the disclosure requirements of the Corporations Act. 

(2) The concerns which we hold in relation to draft Regulations 7.7.11, 7.7.12, 7.9.13 and 7.9.15A in Batch 8 are all based around one cause, which is the immense level of discretion given to ASIC in adjudicating what is, or is not, a “compelling reason” governing the level of disclosure which is made in a Product Disclosure Statement or a Statement of Advice.

In each of the regulations listed, the words “if ASIC determines that, for a compelling reason, it is not possible to state information to be disclosed” appear. ASIC is thereby the beneficiary of an unfettered ability to determine, on a case by case basis, which part of a hierarchy of disclosure must be applied to disclosure documentation.

We have difficulty with this proposition for the following reasons:

(a) Nowhere are there any indicators which ASIC is to use to arrive at a determination;

(b) “Compelling Reasons” are not defined;

(c) Each determination would, as indicated above, be on a case by case basis;

(d) There are no rules governing the process by which an ASIC determination is made; and

(e) There is no review mechanism for decisions which ASIC does make.

Placing this level of discretion in the hands of the regulator undermines any semblance of the provision of a uniform set of objective standards by which disclosure documentation, and within it, disclosure of costs, and other amounts can be measured.

Furthermore it represents an unwelcome, unwarranted and wholly unnecessary level of subjective intrusion into the detail of what is provided by a licensee to its customers.

As indicated previously, “compelling reasons” would by no means be the same across different documents of the same type, or even across similar products. The cost of compliance would be large, as licensees would be placed in a position of reacting to the decisions of a regulator based on the most subjective and individual of judgments: “compelling reasons” is not a term which admits of easy definition or consistent application.

Resourcing the means by which determinations could be sought by licensees, and rendered by ASIC, would pose a similar burden, and involve yet another cost.

We remain firmly of the view that the appropriate determinant of what goes into a Product Disclosure Statement or a Statement of Advice must be the responsible licensee – i.e. the party which takes responsibility for the content of the document in question. ASIC already has more than sufficient power to deal with documents which do not comply with the law as it currently stands, and if there are regulatory concerns with the level of detail disclosed in a particular document, ASIC can, currently, take action up to and including directing that the offending document be withdrawn. Further ability to subjectively meddle in the disclosure compliance of licensees without demonstrable consumer benefit should (must) be resisted.

And finally, it is important for the committee to realise that ASIC has previously indicated to the general insurance industry that the issuer of a PDS can satisfy the requirements of Section 1013D of the Act by setting out the means by which the cost of the product is calculated (in other words, the third level of disclosure contemplated by the draft regulations).

It is quite unacceptable to have a situation where a position put by the regulator and accepted in good faith by members of the general insurance industry is now placed in jeopardy by the proposal of regulations which would simply increase the already considerable uncertainty and compliance cost associated with Financial Services Reform and reverse that previously stated regulatory position.

Should the Committee wish us to provide further comment by way of public hearing, or require any further detail or comment in relation to the foregoing, please do not hesitate to contact the undersigned on (03) 95224656 or via e-mail at alan2.brown@aig.com.

Yours faithfully,

Alan F. Brown

General Manager 
Compliance, Risk Management and Corporate Affairs

