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Dear Dr Dermody
Corporations Amendment Regulations 2004 (Batch 8)
AAPBS is the peak industry body for building societies in Australia and therefore has a significant interest in the implementation of the FSR legislation by its constituent members.

We appreciate your invitation to make a written submission in relation to the above. 

Our position

Building Societies are supportive of disclosure being made in dollar terms. It is clearly beneficial to consumers in most instances in that it enables them to shop around and compare our products and services with those of our competitors.  
Our only concern is that, in the specific instances noted below (and there may be others), the proposed dollar disclosure requirements will either be impossible, or, where they are theoretically possible to achieve, can only be effected at a significant cost.  In the specific instances noted below (and again there may be others), there is no benefit to be derived by the consumer nor is there any evidence of market failure.

Our suggestion

A literal interpretation of the words “if ASIC determines that, for a compelling reason, it is not possible to state the amount in dollar terms”, suggests that ASIC will be required to examine each (template) PDS, SOA and periodic statement to determine if the dollar disclosure is in fact impossible before we would be permitted to use one of the other alternatives (such as describing the amount as a percentage or, failing that, describing the method of calculating the amount).

This would be a monumental task and we would have thought a drain on ASIC’s resources, not to mention the significant time involved in such an exercise.  Consequently, we do not believe this interpretation was intended. 

1.
A more sensible approach may be to provide that:

(a)
where it would be impossible to make a disclosure in dollar terms, one of the alternative methods should be used (such as describing the amount as a percentage or, failing that, describing the method of calculating the amount); and
(b)
where it is possible to make a disclosure in dollar terms, then the disclosure must be made to the extent that it is reasonably practicable and, in this regard, ASIC should be empowered to set down standards (by way of a Policy Statement, for example) as to when disclosure is or is not reasonably practicable. 


Both (a) and (b) above would avoid the literal interpretation of the expression proposed in batch 8 which would have the effect of requiring ASIC to examine each (template) PDS, SOA and periodic statement to determine if the dollar disclosure is in fact impossible.  


Para (b) above will allow ASIC to determine whether or not the disclosure is reasonably practical having regard to, for example, (i) whether there is any consumer benefit in requiring the disclosure in the particular instance, (ii) whether there has been a market failure in the particular instance and also (iii) the cost of implementing systems and other changes and the time required to do so.

2.
We note that the requirement to disclose the “termination value” under section 1017D(5)(b) is already qualified to the extent that the disclosure need only be made to the extent to which it is reasonably practicable.  To provide some measure of certainty, however, we are of the view that the expression “termination value” should be defined, for deposit products, as being the same as the closing balance.  This will avoid the possible interpretation that the termination value of a deposit product which can be redeemed early is the sum of the principal and interest accrued, less the amount of any interest reduction as at the end of the reporting period had the depositor redeemed his term deposit at that time (see below).
3.
Where no monetary value can be placed on a significant benefit under section 1013D(1)(b), there should be no requirement to make a dollar disclosure (see below).
Particular instances

PDS – section 1013D and draft regulation 7.9.15A (1) and (2)

Section 1013D(1) provides that a PDS must include, among other things, information about any significant benefits to which the holder will or may become entitled, and any amounts that will or may be payable after acquisition of the product. 
1.
Significant benefits (1013D(1)(b)).  The expression is nowhere defined.  In the superannuation context it would include a death benefit.  But in the context of deposit products, there is no guidance as to what significant benefits might be.  The following are presumably examples of significant benefits in relation to term deposits: the payment of interest on a periodic basis instead of at maturity, or the possibility that interest rates may decrease to a rate below the fixed rate, in which case the amount of interest received on the deposit may be more than what the depositor may have been able to receive on an at call investment.

The new section 1013D(1)(m) will require significant benefits such as these to be disclosed in dollar terms (unless the regulations provide otherwise).  This is of course not possible as these benefits cannot be quantified in dollar terms.


The only proposed exception to the requirement for disclosure to be in dollar terms is if ASIC determines that, for a compelling reason, it is not possible to state the amount in dollars, in which case the amount may be described as a percentage or, if this too is not possible, then there should appear a description of the method of calculating the amount - draft regulation 7.9.15A (1) and (2).  Again, the proposed exception will have no application as the benefits cannot be quantified.
2.
Amounts that will or may be payable after acquisition of the product (1013D(1)(d)(ii)):  Arguably, the reduction of interest on the early withdrawal of a term deposit may constitute an amount that will or may be payable (which, under section 1013D(2)(b), will include an amount deducted from a payment of interest to the depositor) and, if so, will be subject to the new section 1013D(1)(m) which will require this information to be disclosed in dollar terms.


Clearly the disclosure of a dollar amount in these circumstances would not be possible for PDSs as the amount would be dependent on the amount standing to the credit of each individual depositor’s account at a given time.  It would be unreasonable to require deposit-taking institutions to seek ASIC’s determination as to whether this inability to disclose the reduction of interest in dollar terms would constitute a compelling reason.  The normal practice is to disclose in the PDS a percentage by which the interest payable would be reduced and this should be permitted without more.

Termination value in periodic statements – section 1017D(5A) and draft regulation 7.9.75(4)
Section 1017D(5) provides that a periodic statement must include, among other things, the termination value of the investment at the end of the reporting period.  The expression “termination value” is not defined in the Act.  It is usually associated with managed funds, not deposit products.  It is arguable that the termination value for deposit products is the same as the closing balance.  However, section 1017D(5)(a) already refers to a closing balance which indicates that the expression “termination value” may involve more than this.

In the case of term deposits where a deposit-taking institution can reduce the interest payable if the deposit is redeemed earlier than the maturity date, the termination value may, on one view, be the sum of the principal and interest accrued, less the amount of any interest reduction as at the end of the reporting period had the depositor redeemed his term deposit at that time.

We appreciate that section 1017D(5)(b) provides that the termination value need only be disclosed to the extent to which it is reasonably practicable to calculate the value of the investment.  However, the ambit of this qualification is unclear.  Is it reasonably practicable to do so despite our computer systems needing to be modified at considerable cost and which modifications will involve a lead time going beyond 1 July 2004?  We don’t know.
The remainder of our comments on sections 1017(5)(b) and 1017D(5A)(a) assume that it is reasonably practicable to disclose the termination value.
The normal practice has been for the PDS to set out the percentage by which interest will be reduced on an early redemption of a term deposit.  This allows a depositor to simply calculate the amount of the reduction at any given time during the duration of the term deposit.  This is by far more meaningful and consumer-friendly than having to set out a hypothetical dollar amount of the termination value under sections 1017(5)(b) and 1017D(5A)(a).
The information required to be disclosed under these sections is, at best, meaningless and provides no benefit to depositors since the termination value is calculated as at the end of the reporting period – a moment that has passed.  A depositor would have no interest in knowing what the value of his investment would have been had he redeemed the term deposit before maturity.
At worst, the requirement will mislead our depositors and cause anxiety, particularly amongst our older depositors who do not expect to see in their statements a second amount that is less than what would otherwise be payable if the term deposit reaches maturity.  After all, they will not have sought to redeem the term deposit during the statement period, yet are being advised of the termination value had they done so.  
Furthermore, only a very small percentage of depositors seek to redeem their term deposit earlier and often only in part.  Accordingly, the disclosure requirements of sections 1017(5)(b) and 1017D(5A)(a) are simply not warranted on a cost/benefit analysis.  
Interestingly, if the term deposit was account was established using a passbook, there would be no requirement to issue a periodic statement (regulation 7.9.71a).  Certainly a few building societies offer term deposits via passbook accounts, but the majority do not.
Please feel free to contact me should you wish to discuss any of the above issues.

Yours sincerely
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