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23rd March, 2004
The Secretary

Parliamentary Joint Committee on Corporations and Financial Services 

Room SG.64

Parliament House

CANBERRA ACT 2600

Email: corporations.joint@aph.gov.au
Dear Secretary,

Re: Regulation 7.1.29A in Corporations Amendment Regulations 2004 (No. 2) 2004 No 25
Taxpayers Australia Inc welcomes the opportunity to provide comments to the Parliamentary Joint Committee on Corporations and Financial Services regarding Regulation 7.1.29A in Corporations Amendment Regulations 2004 (No.2), Statutory Rules 2004 No. 25.

Taxpayers Australia Inc
Taxpayers Australia Inc is a not-for-profit membership organisation, established in 1919 to educate, inform and represent taxpayers. It currently has over 9,000 members who include tax advisers, tax agents, accountants, financial planners, business people, trustees of self managed superannuation funds, investors, academics, students and others from all sections of the general public. Member services, all of which are available to the public, include: 

· An annual Tax Summary of 1006 pages which is provided to members.  This is also produced as The Taxpayers Guide for retail sales and The Tax Manual as a set text for the Diploma of Financial Planning Tax Planning unit DFP5;  

· A Fortnightly Taxpayer journal and other leading technical publications; 

· Seminars and an Annual Conference on tax, self managed superannuation and various related topics;

· DIY superannuation manual (loose leaf, updated quarterly);

· A quarterly DIY superannuation journal;

· Trust deeds; and

· Tax and superannuation fund software.

We also have a technical phone and e-mail helpline available to members.   

Superannuation Australia was established in 1997 and is wholly owned by Taxpayers Australia Inc. It is the peak independent voice for Self Managed Superannuation Funds (SMSFs) and an advocate of the rights of trustees of SMSFs, who are committed to protecting their rights to create wealth for retirement. It represents the interests of people who are setting up and running their own SMSFs.  Its aim is to keep the ‘self’ or ‘DIY’ in Self Managed Super Funds.  This is done by providing information and education about superannuation, tax and trustee legislation and the responsibilities involved in protecting retirement savings in SMSFs.  

Superannuation Australia provides a dedicated and co-ordinated Do It Yourself Superannuation Service for both SMSF Trustees and their Advisers.  Interest in our SMSF seminars,  DIY superannuation manual, DIY superannuation Journal etc stems from those interested in establishing their own SMSFs, SMSF Trustees, and advisers including accountants, financial planners and lawyers.

Informing, educating and empowering trustees as well as their advisers and maintaining the integrity of the self in the self managed superannuation fund option for those individuals who choose to manage their superannuation savings themselves is of critical importance.

Our submission to the Parliamentary Joint Committee on Corporations and Financial Services regarding Regulation 7.1.29.

The main reason that Taxpayers Australia Inc prepared a submission for that Inquiry was to express our concerns about aspects of the scope and application of Regulation 7.1.29 as explained in the Explanatory Statement, which could compromise and jeopardise the ability of SMSFs to fulfill the role for which they were intended.  We do not intend to reproduce that entire submission, but limit our comments to Regulation 7.1.29A, particularly in the context of the recommendations that came out of that Inquiry.
We support the intent of the Financial Services Reform Act (FSRA) to provide consistent legislative protection for consumers seeking financial product advice irrespective of who provides that advice.  
Superannuation structures
In our earlier submission we made the point that the adoption of a very broad definition of “financial product” to include superannuation structures will make it very difficult for those, particularly in small business, who need to consider what vehicle to use for their superannuation as part of overall business planning rather than as an isolated investment decision.  It is our view that there is an increased danger that fragmenting such advice will result in poor advice.

It is our experience that while many people can and do administer their funds themselves, they will initially refer to their accountant who understands their business and family structures and finances and has the  required level of tax, accounting and superannuation knowledge, expertise and ability to evaluate the appropriateness of using a SMSF structure for their superannuation.  To ensure that sound advice is given, this process of evaluation requires consideration of alternative structures.  Indeed, in the past, an accountant’s failure to alert a client to the most appropriate combination of tax structures would have amounted to professional negligence that in some cases would have been actionable.  We are concerned that Regulation 7.1.29A will actually make such advice impossible for accountants to provide without breaching the legislation.
Recommendations made by Parliamentary Joint Committee on Corporations and Financial Services and Regulation 7.1.29A

Regulation 7.1.29A has not addressed the essential element of the evidence to and recommendations from this Inquiry which was that accountants provide advice and expertise to their clients about what business and taxation structures are available to them and what will best suit their needs.  SMSFs is just one of those structures.  The best outcome for consumers will be if accountants can meet their professional obligations when giving business and taxation advice by considering all structures relevant to a client’s circumstances.  We do not believe that Regulation 7.1.29 and Regulation 7.1.29A allow accountants to consider all structures relevant to a client’s circumstances and should be amended to do so.
Committee Consultations
Taxpayers Australia would welcome the opportunity to participate in any further discussions with the Committee, or to give evidence to the Committee regarding this or other related matters with a view to ensuring a workable regime that truly does protect consumers, particularly with respect to SMSFs.  We also express our interest in receiving a copy of the Committee’s final report.

Yours sincerely,

Carolyn Mooney, Financial Services Adviser

Barbara Smith, Technical Director
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