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File Name: P350.4b


24 May 2004
Mr David Maher

Investor Protection Unit

Corporations and Financial Services Division

The Treasury

Langton Crescent

PARKES ACT 2600

E-mail: dmaher@treasury.gov.au
Dear Mr Maher,

Draft Regulations for Consultation – 

Corporations Amendment Regulations 2004 (Batch 8)

The Association of Superannuation Funds of Australia Ltd. (ASFA) would like to make this submission on the Draft Regulations for Consultation – Corporations Amendment Regulations 2004 (“Batch 8”), released by Treasury for public comment on 7 January 2004.  
ASFA has consistently and actively supported the development of a meaningful fee disclosure regime that would permit consumers to compare superannuation funds.  Our consumer testing has consistently found consumers better understand dollar-based disclosure than percentages.  We have also found that consumers are seeking a “single bottom line” that will enable them to compare superannuation funds, a necessary precondition in any move towards greater member choice.  

In the Senate debate from 5 December 2003, the Government appears to commit to two outcomes: first, the requirement by 1 July 2004 for dollar-based disclosure unless not possible for a compelling reason as determined by ASIC.  This draft regulation would implement that particular commitment.  Second, a consultative process involving Treasury, ASIC and key industry bodies including ASFA, to develop further standardised comparability tools, based on the ASFA/Chant West research.  The latter is expected to result in regulations in the second half of 2004.  We look forward to this forthcoming consultative process on the comparability tools and hope for a satisfactory resolution of this matter. 

Dollar-based disclosure

The draft regulations for consultation will require as of 1 July 2004 disclosure of benefits, charges and payments in PDSs, SoAs and periodic (“member”) statements to be made in dollar terms, unless it is not possible for a compelling reason as 

determined by ASIC.  This closely follows the language used in the 5 December 2003 Senate debate.

This move lifts the bar on the previous obligation for dollar-based disclosure unless not “reasonably practicable” but it creates some important issues.  The “not possible for a compelling reason as determined by ASIC” test effectively shifts decision-making on when disclosure on a basis other than dollars can be made from the product issuer to the regulator.  As such implementation by the regulator of an efficient and effective determination process, as well as outlining what constitutes “a compelling reason”, are critical issues that require consideration.

ASIC Determination

How ASIC will make determinations requires clarification.  Will ASIC be issuing class orders?  Will applications for individual relief be required or will there be a separate and new application process?  If there is a new process, how will applications be made and will there be an appeal process?

“Not Possible for a Compelling Reason”

To provide product issuers with certainty, ASIC must issue guidance on what constitutes “a compelling reason” to not disclose on a dollar-basis.  At this stage, ASFA suggests that “a compelling reason” may include the following:
Demonstrably Misleading or Confusing to Consumers

In making determinations, ASIC needs to first and foremost consider the impact on consumers.  The underlying obligation for disclosure to be made on a clear, concise and effective basis and the good disclosure principals set down in PS 168 could inform ASIC’s approach.  

In this context, a compelling reason for not disclosing on a dollar-basis may include where such disclosures are either misleading or significantly confuse the consumer.  However, this should not be based merely on assertion but the product issuer should be expected to demonstrate how the alternative method of disclosure is more effective for consumer understanding than dollar-based disclosures.  In its consideration, ASIC should also be able to take into account when product design appears to have been deliberately done to frustrate effective disclosure.

Technically Impossible

Another possible “compelling reason” for non-disclosure on a dollar basis is if it is technically impossible to do so, for example where particular fees are determined as a percentage of a member’s account balance.  However, clarification needs to be 

provided as to when worked dollar examples of percentage-based fees would suffice in meeting the dollar-based disclosure obligation.  ASFA supports an obligation to provide a worked dollar example in this instance.  The parameters for such examples need to be standardised, for example the impact of entry and exit fees.

Prohibitive Cost

Lastly, whether cost to the product issuer constitutes “a compelling reason” may need to be considered. In his evidence before the Senate Estimates Committee, Ian Johnston of ASIC noted in interpreting the “reasonably practicable” requirement for dollar-based disclosure, “ASIC would not accept cost to the issuer alone as a compelling reason”.   

ASFA would support the view that a product issuer should not be able to use a modest or unsubstantiated cost alone to avoid dollar-based disclosure and to defeat the intent of the measure.  However, cost as “a compelling reason” cannot be ruled out entirely.  In many funds, particularly not-for-profit accumulation superannuation funds, members directly bear the costs of administration and system changes.  If the product issuer can demonstrate a prohibitive cost impact on members that is directly linked to complying with the dollar-based disclosure requirements, then relief by ASIC may need to be considered.

ASFA suggests that where cost is considered, the regulator should be able to secure an undertaking from the product issuer to achieve dollar-based disclosure with a set time period.

If you have any questions or comments on the items raised in this submission, please feel free to contact Dr Brad Pragnell on 02 9264 9300.

Yours sincerely,

Philippa Smith 

CEO

The Association of Superannuation Funds of Australia Limited ABN 29 002 786 290 ACN 002 786 290

ASFA Website: www.superannuation.asn.au

