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Creditors Voluntary Liquidation Appointment Procedures

SHOULD THEY BE SIMPLIFIED?

This submission made by Paul Gidley of Lawler Partners  Lawler Partners Chartered Accountants, T: 02 4962 2294, Email: pgidley@lawlerpartners.com.au

1.0 Purpose & Scope

The purpose of this paper is to critically examine the existing laws in relation to the appointment of a liquidator under Part 5.5, Division 3 of the Corporations Act (CA) and provide some recommendations to improve the applicability and effectiveness of the Creditors Voluntary Liquidation (CVL) process. The objective of the review is to determine if there is merit in amending Part 5.5 and other Parts of the CA, for example Part 5.3A, to facilitate a more efficient means of appointing a liquidator under the creditors voluntary regime.

2.0 Introduction

It is evident that our Legislators have over the last decade or so considered the need to amend the Creditors Voluntary Liquidation (CVL) appointment and continue to do so
. 

Harmer recommended in 1988
 that the existing CVL process be abandoned and access to a CVL be available through the Voluntary Administration (VA) process. 

More recently, in 1998 CASAC tabled a report
, which formed the opinion that the Australian insolvency laws as they were in 1998, had not: -

“..kept pace with economic and social changes that had taken place in Australia nor with the needs with the ever increasing number of people in corporations who experience insolvency.  Existing forms of voluntary administration for example were unnecessarily complex, confusing and uncoordinated.”  

In the report, the Commission further identified the following principals, amongst others, as being relevant to the reform of Australian Insolvency Law.

· The fundamental purpose of an insolvency law was to provide a fair and orderly process for dealing with financial affairs of insolvent individuals and companies.

· The insolvency laws should provide mechanisms that enable both the debtor and creditor to participate with the least possible delay and expense.

· An insolvency administration should be impartial, efficient and expeditious.

· The law should provide a convenient means of collecting or recovering property that should be applied towards the payment of the debts and liabilities.

Clearly, the current procedures to enter CVL do not embody the contemporary principles detailed above.

From time to time commentators within the insolvency law and external administration profession have taken the CVL box off the shelf, opened it, glanced in and made comment, then placed it back on the shelf.  Unfortunately the focus of Legislators has been on abolishing Part 5.5, Division 3 and amending Part 5.3A, and not simply on amending Part 5.5. This appears to have somewhat frustrated the amendment process.

CVL’s are an important and useful process in Australian Insolvency Law. The writer argues that amending the CVL appointment process to allow the directors to enter directly into liquidation will;

· Resolve the timing inequity in the CVL process created by the interaction between director penalty notices issued under the Income Tax Assessment Act
 & Payroll Tax Act
;

· Eliminate or at least reduce the abuse of the Part 5.3A process, bringing impartiality once again to the process of selecting the most suitable form of external administration for officers to comply with their fiduciary and statutory duties;

· Improve the efficiency of the CVL process, by reducing costs and reducing the risk that creditors and other key stakeholders may suffer further losses;

· Provide another means for directors to improve corporate governance, by providing a swift and cost effective means to deal with terminal insolvency issues; and

· Safeguard assets during the hiatus period. 

3.0 Creditors Voluntary Liquidations (“CVL”)

In this section of the paper we will review the purpose of Part 5.5, Division 3, and detail the appointment process as it currently stands.

3.1 Purpose and procedure

The CVL process is governed by s490 to s512 of the CA and its primary purposes are
: -

1. To wind up the affairs of a corporation; and

2. To provide a fair and equitable distribution of the corporation’s property amongst its creditors.

The process for winding up a company voluntarily is described in Part 5.5 of the CA.  The CVL appointment process uses the Members Voluntary Liquidation (MVL) initiation process, as its foundation.  It is the members who voluntarily place the company in liquidation, not the directors, or the creditors.

The primary differentiating factor between the MVL & CVL processes is the company’s solvency status. An MVL can only be used for solvent companies, whereas CVLs are for insolvent companies. 

The entire appointment process can be summarised as follows:

1. The company having analysed its financial position, and (more often than not) having sought expert advice has determined that its financial affairs are such that it has no alternative but to cease operations and wind up;

2. If an application to wind the company up
 has not already been filed in the Court a meeting of the director(s) can be called for the following purposes:

(a) Declaring that the company is insolvent;

(b) Pursuant to s491 of the CA that a meeting be called and the company may resolve by special resolution that it be wound up; and

(c) Pursuant to s497 of the CA that a further meeting be called of the company’s creditors immediately following the meeting of the company at which a resolution to wind up the company must be passed.

3. In the event that an application to windup the company has been lodged in the Court, the company must seek leave
 of the Court to enter CVL;

4. At the meeting of director(s) a liquidator is nominated as the proposed appointee and often given instructions by the Board to assist with the preparation, calling and conduct of the meetings to place the company into liquidation;

5. Prior to the release of the relevant notices calling the meetings of members and creditors, the company must prepare a Form 509D which summarises the company’s asset and liability position, which is to be included with the notice to creditors;

6. The director(s) meeting is convened in accordance with the company’s constitution and Chapter 2G, Division 1 and 2 of the CA;

7. A director has the authority to convene a meeting of the company’s members pursuant to section 249C of the CA;

8. Pursuant to section 249H of the CA, it is a general rule that members require at least 21 days notice of the members meeting however, the company’s constitution may specify a longer period of notice;

9. Section 249H(2) of the CA provides that a meeting of the company’s members may be called at short notice if members holding not less than 95% of the issued capital of the company agree that the notice period may be shorter;

10. Section 497(2) of the CA requires that a meeting convened by the company under section 497(1) must give creditors at least 7 days notice by post of the meeting and include a summary of the company’s financial affairs in the prescribed form and a list of names and addresses of all creditors including the amounts they are owed as per the records of the company
;

11. Section 497(2) of the CA also requires that notice of the creditors meeting be published in a daily newspaper circulating generally in the state or territory that the company has conducted business, in the two years preceding the date of the meeting and that this notice should be published not less than seven days, and not more than 14 days before the date fixed for the meeting;

12. Normally, the members meeting is then held, somewhere between 7 to 28 days
 after the decision to liquidate was first made by the company. At the meeting the members agree to wind the company up as it is insolvent and appoint the nominated Liquidator;

13. The same day or the day after the meeting of members, the meeting of creditors is held to confirm the members’ resolution to wind up the company and to accept or reject the nominated Liquidator who has been chosen either by the company and/or its members; 

14. To maintain independence and objectivity in the process, section 499(1) of the CA does not require that creditors accept the Liquidator nominated by members and that where creditors appoint their own Liquidator that this person is to be Liquidator of the company; and

15. The company enters liquidation and the winding up commences, the director’s powers cease subject to section 499(4), and the Liquidator sets about achieving the objectives of the CVL as detailed earlier in this paper.

4.0 Analysis of the Process

There are several positive elements in the CVL appointment process. They are: - 

· The absence of Court involvement. This absence is in tune with the contemporary principles of effective and expedient insolvency law;

· The provision of key financial data to creditors with the first notices; and 

· The creditors discretionary power to reject the company/member nominated Liquidator and appoint a Liquidator of their choice.

After accounting for these positives however, the writer argues the process remains both time and cost consuming.

It’s the Boards’ Decision

Where the Board determines that the company is in financial circumstances so dire that the appointment of a liquidator is necessary, the Board would probably have also sought expert advice in this regard.

It has been a long standing principle
 that the Board’s decisions in relation to the company’s affairs, so long as they are within the powers vested in them by the Act and the company’s constitution, and in the interests of the company, are not open for review. This would include the decision to appoint a Voluntary Administrator
 where the company is insolvent. This principle would also extend to the appointment of a Voluntary Liquidator. Therefore, why do members and creditors need to be involved in the appointment process in a CVL?

Further, if the company is insolvent the Board has a positive duty to take decisive action to avoid further losses to creditors. Is the initiation of the CVL process an adequate defense under s588H(5) of the CA? Some doubt may exist in this regard due to the delay in appointment, caused by the involvement of members and creditors in the appointment process.

Accordingly member and creditor involvement adds little value to the objectives of placing a company into liquidation once directors have made the decision it can no longer survive and needs a liquidator appointed.

Timing is of the Essence

It is feasible, subject to the following variables:

· Complexity of business activities, asset holdings and corporate structure.

· The state of the company’s system of accounting, control, records and books; and

· Receiving sufficient cooperation and assistance from directors, members and management;

from initial consultation with the insolvency practitioner to the appointment of the Liquidator to take somewhere between 7 to 14 days, however from the writer’s experience this is more the exception than the norm.

Regardless of whether it takes 7 days or 70 days, it is arguable, that the reduction of risk and exposure for directors and creditors in the period between the directors determining that a company is insolvent and the commencement of the liquidation provides the most significant reason for the amendment of the CVL appointment process.  Some of the risks and exposures are as follows: -

· Opportunity for antecedent transactions to occur;

· Ongoing trading may result in further losses to creditors;

· Ongoing trading may expose the director to insolvent trading or other personal liability;

· Assets may be dissipated illegally or inequitably; and

· Pre liquidation “grab for cash” by stakeholders leaves the Liquidator with complex and expensive asset recovery issues.

If a Liquidator could be appointed instantly, voluntarily by the directors, it would reduce these risks and exposures by bringing the corporation into the immediate control of a liquidator, its activities to an immediate conclusion, crystallise losses to creditors and members, crystallise securities, protect net asset value and limit any further losses in this regard.

Complicating Events

Risk and exposure may increase, along with costs of initiating the CVL, if the initiation process becomes protracted. This can occur for many reasons, including but not limited to:

· Members may not agree to short notice, extending the notice period to at least twenty-one (21) days;

· Creditors may adjourn the meeting;

· Members or creditors may decide not to place the company into liquidation for whatever reason, rightly or wrongly;

· Corporate governors may fail to provide information on a timely basis to initiate the appointment process;

· Corporate governors may change their mind halfway through the process; and

· Creditors meeting may fail to attract a quorum requiring the meeting to be adjourned or eventually abandoned.

During this period, when it has been determined that the company is insolvent, the possibility that stakeholders will act in their own best interests when dealing with the insolvent company increases. This places assets at risk of dissipation and jeopardises the fundamental principal, which governs all insolvency administrations, that all creditors must be treated equally.

Insolvent Trading

Pursuant to Section 588G of the CA a director is duty bound to prevent insolvent trading.  It is arguable that once the officers have determined that the company is insolvent and should be wound up that the CA should provide an immediate conduit to appoint a Liquidator. 

This appears to be the most complete way of complying with Section 588H(5) of the CA in that the director has taken all reasonable steps to prevent the company from incurring any further debts. After all, a director can appoint a Voluntary Administrator without member or creditor approval for this same purpose.

Duty of Care

It is also arguable that once a director has determined that the company is insolvent that merely initiating the process to wind the company up is not the most effective means of complying with the duties set out in Section 180 of the CA, particularly if the company continues to trade in the hiatus between initiation and appointment.  

More appropriately, would be that this duty may be the appointment of a Voluntary Liquidator, as opposed to the Voluntary Administrator as this may be considered an abuse of process where the clear intent was to enter liquidation
.

Penalty Notices

Directors also face the challenge of being held liable for Federal and State taxes.  Director penalty notices issued by the Australian Taxation Office pursuant to Section 222AOB crystallise personally liability for corporate taxes upon the director(s). 

The Commissioner of Taxation offers the director four (4) options to avoid this personal liability.  Two of the four options involve appointing an external administrator, that is, either:

(a) A Liquidator, or

(b) A Voluntary Administrator

The Commissioner requires that this take place within fourteen (14) days of service of the penalty notice.  As noted above, there are several variables which impact upon the timing of the appointment of CVL, which often preclude directors from using this option. 

The Commissioner of Taxation has successfully argued
 that compliance with the “liquidation” option in a Section 222AOB for directors to avoid personal liability for corporate taxes requires that liquidation must have begun or commenced
, as defined by the Corporation Act. Therefore the issuing of notices calling meeting of members and creditors in the CVL will not be sufficient to avoid liability.

The Office of State Revenue have also adopted similar Laws in recent times providing another reason for directors to be concerned.

Risks for Advisers

Insolvency Practitioners need also to be careful when engaged to assist with the CVL initiation process, particularly if requested to assist with the immediate closure of the business, securing of assets and dealing with various stakeholders, prior to the Liquidator’s appointment. For example, a practitioner may be exposed to trespass or conversion if things go wrong during the pre-appointment period.

5.0 Comparison to other aspects of insolvency law

As previously discussed, one of the foundational principals of insolvency law is that it is impartial, efficient and expedient.  It is obvious that Government and Regulators understand the importance of such characteristics in enhancing the proper function of insolvency legislation.  The VA is evidence of Regulators willingness to embody these principals in our laws from a corporate prospective. These attributes are also found within our personal insolvency laws.

Bankruptcy legislators are well aware of the importance of swift and decisive action in insolvent situations and the possibility of further deterioration in the value of assets otherwise available to creditors should timely intervention of an external party not be available. 

The Bankruptcy Act
 allows individuals, without reference the other stakeholders in their financial affairs, to enter into voluntary bankruptcy by submitting a debtor’s petition to the Official Receiver’s office.  The result is the immediate control and vesting of assets in either a Registered Trustee or the Official Trustee.

An individual debtor can also voluntarily enter into an optional pre-bankruptcy moratorium that lasts for seven days, prior to presenting a debtors petition.  The purpose of the seven-day stay is to provide the debtor the opportunity to consider if there are any alternatives to bankruptcy such as reaching an arrangement with his or her creditors or entering an arrangement under Part IX or Part X of the Bankruptcy Act.

The Bankruptcy Act continues in the spirit of efficient and expeditious intervention where an individual becomes insolvent by allowing the debtor to voluntarily appoint a Controlling Trustee over one’s affairs.  Once again it is a voluntary appointment, the Trustee assumes immediate control of the debtors assets and affairs with the view to determining if there is an alternative course to bankruptcy.

6.0 Voluntary Administration as a conduit to CVL

The explanatory memorandum accompanying the introduction of Part 5.3A of the Corporations Act advises that the new legislation was intended to provide for:

· Speed, and ease of commencement of administrations;

· Minimisation of expensive and time-consuming Court involvement and formal meeting procedures;

· Flexibility of action at key stages in the administration process; and

· Ease of transition to other insolvency solutions where an administration does not by itself offer all the answers.

In Dallinger vs Halcha Holdings Pty Limited (1966) 14 ACLC 263, the Voluntary Administration of a company was challenged by a shareholder and a creditor on the grounds, amongst others, that Part 5.3A was not designed to be used where the Administrator knew before his or her appointment and the company would have no alternative but to enter into liquidation.  

Sunberg J rejected this contention and referred to the explanatory memorandum and accompanying Part 5.3A stating; 

“The proposed objectives section will also recognise that, no matter how efficiently the new administration procedures operates, there will be cases where it is not possible to save a company or its business.  In this situation the objective and the new provisions will be to provide a fair and efficient winding up and in particular one that results in a better return for the company’s creditors and members then would result for an immediate winding up of the company.”
Since its inception on 23 June 1993 the use of Part 5.3A as a mechanism to initiate CVL has proliferated. Whether or not it has resulted in better returns to members and creditors than if the company entered into immediate liquidation is arguable. 

It is the writer’s general experience that the VA process leads to additional costs, where liquidation is inevitable. Further, the circumstances suitable for using the VA to achieve the objectives set out in s435A of the CA tend to be more the exception than the norm. Potentially, using the VA to enter liquidation may lead to lower returns to creditors.

8.0 Companies & Securities Advisory Committee Report

In 1998 the Legal Committee of the Company’s and Securities Advisory Committee (CASAC) released a detailed report.  The Federal Treasurer had appointed the members of the committee and one of its tasks was to report on corporate voluntary administrations.

Specific consideration was given in this report in Chapter 8 to the abolition of a separate creditors voluntary winding up procedure.  Below is an extract from Chapter 8 relating to the discussion and findings in this regard.

“Abolition of separate CVL procedure

8.70
The voluntary administration provisions provide a transition from voluntary administration to creditors voluntary winding up where the creditors resolve that the company be wound up or the company fails to execute a Deed of Company Arrangement within the stipulated time, or where a Deed of Company Arrangement fails.  The legal committee in its discussion paper considers that the continued existence of Creditors Voluntary winding up as a separate form of insolvency administration was unnecessary and proposed its abolition.  Instead, an insolvent company could be wound up either by the Court or pursuant to a resolution of creditors in a Voluntary Administration.

8.71
The committee noted that the Law Reform Commission recommended that CVL should be abandoned.  The Law Reform Commission considered that CVL provided no ordered administration between the time of calling of meeting of creditors and the appointment of a liquidator.  Also there was no independent information about the financial affairs and conduct of the business of the company at the meeting of creditors.  In addition, the legal committee notes that the abolition of this form of winding up would avoid a possible technical anomaly in the procedure from moving from administration to winding up.

8.72
Some submissions supported the proposal to abolish CVL.

8.73
Many disagreed, for the following reasons:

· The primary purpose of Voluntary Administration (“VA”) is to provide an opportunity to record their affairs with a view to continued trading.  This process is not appropriate for companies which should be placed into immediate liquidation for instance if they are hopelessly insolvent. (The Discussion Group Submission, IPAA Melbourne Forum Submission.)

Legal Committee Response.

The state legislative objectives of the Voluntary Administration provisions is to maximise the chances of the company, or as much as possible of its business, continuing any existence or, if that is not possible, to administer the company in a manner that results in a better return for company creditors and members then result from the immediate winding up of the company.  Therefore winding up is as legitimate an outcome of Voluntary Administration as to entering into a Deed of Company Arrangement.

· Voluntary administration would be unnecessarily costly as the only means to wind up an insolvent company voluntarily. (The Discussion Group Submission, Ernst & Young submission, IPAA Melbourne Forum Submission, the ALRC submission, David Kerr).

Legal committee response

The legal committee considers that if correct, this is a most persuasive objection to its proposal.  However, the committee relies on a recent ASC research paper which included that while the initial cost of a liquidation through the voluntary administration process may be greater than the cost of a liquidation through either of the Court or the creditors voluntary procedures, it is debatable whether the ultimate cost of a liquidation under the voluntary administration provisions is materially higher.  Some of these costs incurred in the VA provisions are incurred before liquidation and relate to investigation and report to creditors.  At least some of these costs (for instance, in conducting an investigation) are likely to be incurred during a Court or CVL.

· It is very expensive to apply for Court winding up. (Robert M H Colan & Co Submission)

Legal committee response

The alternative to creditors voluntary winding up if it were abolished, would be winding up either by the Court or pursuant to a resolution of creditors in a Voluntary Administration.

· Creditors voluntary winding up remains relevant where a Members Voluntary Liquidation subsequently becomes insolvent (AICM submission, Ernst & Young submission, Law Council of Australia).

Legal committee response.

There is already provision for MVL to proceed to a winding up in insolvency or VA where the company turns out to be insolvent.

· If the proposal were adopted the relation back day could be affected to the detriment of creditors (AICM submission.)

Legal committee response.

This appears to be a technical problem, which could be avoided by appropriate drafting.

· If CVL was to be abolished, it would be necessary to draw up a procedure for conducting and finalising of liquidation.  (Ernst & Young submission.)

Legal committee response

The current provisions for transition between VA to winding up would need to be amended to permit the winding up to proceed, notwithstanding the abolition of the CVL procedure.

· The abolition of CVL could unfairly prejudice shareholders rights, given that the approval of shareholders as well as creditors is required to place a company into CVL. (VALRC submission.)

Legal committee response

The legal committee acknowledges that under the current provisions a special resolution of the company’s shareholders is necessary to wind up the company voluntarily (under either a MVL or CVL).  The legal committee’s proposal to abolish CVL would remove the role of shareholders in CVL’s.  However, given that a company must generally be, or likely to become insolvent, before it can go into VA, the right of creditors should prevail over those of shareholders.

8.74
A recent ASC research paper noted the following advantages of using the Voluntary Administration provisions as a means of entering liquidation:

· The company’s affairs are brought under the immediate control of an insolvency practitioner virtually immediately.

· Information on the company’s affairs is available earlier to creditors.

· Contracts held by the company may not be rendered in default.

· Secured creditors are restricted from exercising their rights.

8.75
The paper also noted the following possible cost disadvantages:

· Administrators being required to look at saving the business or as much as possible, even if liquidation is virtually certain, cautiously by spending a disproportion amount of company resources primarily to limit their personal liability.

· The cost of providing and holding a meeting to consider, information required to be gathered and prepared for creditors during a VA is unnecessary where the only realistic outcome is liquidation.

8.76
However, the legal committee notes that the current CVL provides for a meeting of creditors.  Creditors should have the right to a forum at which they obtain the information about the affairs of the company.

8.77
The legal committee maintains the view that it adopted in the discussion paper that the CVL procedure is inappropriate.  It notes that two submissions that suggest the modified CVL procedure involving directors directly appointing:

· Directors directly appointing a liquidator

· Shareholders having no say in the decision to wind up the company.

· Creditors having the right to either ratify the director’s appointment at the meeting or to appoint an alternative (David Kerr submission, Geoff McDonald submission.)

8.78.1 The committee favours the use of VA as a route to an insolvency voluntary winding up.  

Recommendation 56. Creditors voluntary winding up should be abolished.”
Although the review and submissions are very useful, it is the writers opinion that the fundamental premise of the discussion, being the abolition of the CVL process, somewhat disguised the primary purpose of that part of the report focusing on the abolishment of the process as opposed to its amendment, or the amendment of Part 5.3A. 

The writer submits that most of the submissions received in the CASAC report supported the need for amendment of the CVL appointment process, although it appears that no direct reference was made except for one submission.

Future discussion should center on amending the relevant Parts of the Act so that CVLs can commence with the least possible delay and expense.

The writer also believes that ASIC’s findings that costs are comparative regardless of which process is used to enter CVL, requires further assessment. For example, it is not known whether ASIC took into account the impact of Section 545 of the CA and the difference in obligatory versus discretionary investigation and reporting requirements, between each process. 

Taking these matters into account it is realistic that a voluntary liquidator could avoid incurring fees and certain costs that a voluntary administrator cannot. 

9.0 Other Considerations

Statistically, has the CVL process become redundant? Please refer to the table below. 
	Type
	2000
	%
	2001
	%
	2002
	%
	2003*
	%

	CVL
	1134
	20
	949
	14
	1049
	17
	742
	18

	OL

	1820
	32
	2174
	32
	2177
	35
	1227
	30

	VA
	1766
	31
	2599
	39
	2319
	37
	1740
	43

	Total 
	5734
	
	6634
	
	6208
	
	4016
	


Source: www.asic.gov.au
*Interim period January 2003 to July 2003

The above table identifies that the CVL is less popular that OLs and VAs. Further, CVL usage, relative to the total number of external administrations, declined between 2000 and 2002 whilst the trend for the use of OL’s and VAs, increased.  Comparative to OL’s and VAs, CVL appears to be the less popular form of insolvency solution.  Do these trends suggest that CVLs no longer has commercial application? The writer argues no.

As the VA data has not been double counted in the CVL data, VA’s that result in CVL’s have not been counted as CVL’s. Therefore, the actual number of CVL appointments is considerably higher, and one could argue therefore the number of “real” VAs is considerable lower. It has been determined that approximately 60%
 of VA’s end up in liquidation. 

Further disguised in this data are those companies that do “pseudo liquidations” through a Deed of Company Arrangement. The company enters a non-trading deed, the assets and/or business sold to a new entity, allegedly for a higher price than breakup value to fund the deed. The same outcome could have been achieved through liquidation, as the old entity appears to be no longer of use.

If you adjust the VA data accordingly, and it is arguable that the CVL is not in decline and is more popular than VA as a tool for resolving and dealing with insolvent companies.

Further still, it is reasonable to suggest that some OL’s actions would cease if a director could immediately place a company into CVL. As noted the Act
 in its current form stops a director from placing the company into CVL. This would result in cost savings to the petitioning creditor, and reduce the burden on the court.

If the petitioning creditor was not happy with the nominated voluntary liquidator, the opportunity to appoint the put forward the consenting official liquidator as an alternative could still be available at a meeting of creditors to be held sometime in the near future.

Alternatively, amend the Law to allow the immediate appointment of a liquidator prior to the winding up hearing as an interim and expedient measure to protect the stakeholder’s interests.

Finally, from the writer’s experience the vast majority of CVL’s undertaken involve common directors and members, from small proprietary limited companies. In such situations, a members meeting simply adds to the cost of the initiation process. As the company is insolvent, it is now the creditors and not the members who are the major stakeholders in the outcome of the winding up. Therefore, should members have any rights in the CVL process?

10. Recommendations
It is the writers recommendation, based on the preceding discussion that Part 5.5 Division 3 of the Corporations Act should be subject to the following amendments:-

1. CVL should be distinct legislation from member’s voluntary liquidation process, doing away with the need for members involvement:

2. Section 490 of the Corporation Act should be abolished, or amended, to allow the appointment of a voluntary liquidator, either to take then place of the official liquidation or become an interim security measure;

3. The Board, at a duly convened meeting for this purpose, should have the power to enter in CVL by passing a resolution, identical to that required in the VA process, that the company is insolvent and that it requires to be wound up immediately;

4. The Liquidator takes immediate control company, its business and assets and officers powers are displaced;

5. A first meeting of creditors is to be held within the same period as a voluntary administration, at which creditors may confirm/replace the incumbent liquidator;

6. Summary financial information to be provided with the notice of meeting;

7. A Report as to Affairs is to be tabled at the meeting of creditors; and

8. The Voluntary Administration legislation should be amended to allow a company to enter into CVL at the first VA meeting and the approval of the external administrator’s fees.

By adopting the above legislative amendments it is arguable that the following benefits will prevail: -

· A more efficient means of entering into liquidation;

· Reduced risk of further losses to creditors;

· Reduced risk of asset dissipation;

· Provide immediate protection to corporate assets;

· Reduce the cost of entering into liquidation;

· Reduce the abuse of Part 5.3A;

· Potentially lead to higher returns to creditors;

· Reduce the costs incurred by petitioning creditors; and

· Retain creditor discretion in selection of liquidator.

The Law in relation to CVLs then will truly reflect those characteristic espoused by the Australian Law Reform commission in 1998.

I note that this paper has also been submitted to the New South Wales Committee of the Insolvency Practitioners of Association of Australia (IPAA). The author is a member of a sub –committee of the NSW IPAA which focusing on the review and analysis of technical and legal issues facing the insolvency profession, as well as matters of best practice. 

This paper however has been submitted by the author personally and should not be construed as a submission on behalf of the IPAA or any of its committees.
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