AICM NSW Division Submission

Page 1

The appointment, removal and functions of administrators and liquidators
1. The AICM NSW Division (from now on referred to in this submission as AICM NSW) considers it vital that voluntary administrators be independent and be seen to be independent.

2. In relation to the specific proposals set out in par 1.16 of the Issues Paper (IP) AICM NSW:

2.1. supports the requirement for tabling a statement of interest at the first meeting of creditors;

2.2. supports incorporating a code of ethics into the Corporations Regulations similar to that in the Canadian legislation, as not all insolvency practitioners are members of the IPAA;

2.3. does not support creditors having the right to appoint a VA, provided that the suggestion made at par 1.21 of the IP is adopted, prohibiting the right of a company to enter into VA once a winding up application has been filed;

2.4. supports giving a greater recognition to the role and rules of self regulatory organisations if membership is compulsory for all insolvency practitioners.

3. In relation to the appointment of liquidators AICM NSW has no concerns. However, AICM NSW suggests that the law be changed to:

3.1. provide for an automatic transition into a creditors voluntary liquidation if the Report as to Affairs (RATA) is not lodged with ASIC within 7 business days from the VA’s appointment; and 

3.2.  allow 10% in value of creditors to requisition a meeting to remove the liquidator. The liquidator could only be removed by a resolution of the majority of creditors in value [pars 1.18-1.20IP].

4. The AICM NSW agrees that the law should be changed to prohibit the appointment of a voluntary administrator when there is an outstanding winding up application [par 1.21 IP]. Necessarily, AICM NSW considers it inappropriate to allow companies to circumvent the creditor’s right to wind up [par 1.22 IP]. 

5. AICM NSW agrees that the law should prohibit the appointment of a VA once the company is in provisional liquidation par [1.23 IP].

6. AICM NSW considers that, apart from the matters referred to above, other change is not warranted.

7. AICM NSW proposes that the Committee of Inspection [FOOTNOTE: AICM NSW proposes at par 19 below that  related parties be prohibited from  being members of a committee of inspection.] should have the right to call a general meeting of creditors for the purpose of replacing the administrator within  7 business days of the first meeting of creditors [par 1.26IP]. As to replacement of liquidators, see par 3.2 above.

Information available to creditors
8. The voluntary administrator should provide details of creditors with the first meeting notice

9. The first meeting notice should be addressed to the “Credit Manager”.

10. The draft Deed of Company Arrangement should be provided to creditors with the notice of the  2nd meeting of creditors.

11. The only Deed of Company Arrangement which can be executed is the draft as approved or amended at the second meeting of creditors.

12. Administrators should post notices for committees of inspection and creditors to their website and communication via e-mail to committees of inspection and Creditors should be permitted (and encouraged).

13. At the first meeting of creditors the voluntary administrator should supply an estimate of his or her fees for the periods 0-5 days and 6–28 days. These fees will only be able to be exceeded by a resolution of a majority in number of either the Committee of Inspection or the creditors generally.

14. AICM NSW supports all the proposals in par 1.30IP.

Timing of meetings
15. AICM NSW:

15.1. supports extending the time for holding the first meeting to 8 business days and allowing 5 business days’ notice to creditors [par 1.35IP];

15.2. does not support removing the requirement for the first meeting but replacing it with a right of creditors, or the administrator, to call a meeting at any time for the purpose of appointing a committee of creditors or replacing the administrator creditors [par 1.35IP];

15.3. does not extending the time for holding the second meeting to 25 business days [par 1.35IP].

15.4. proposes extending the time for holding the second meeting to 28 days (not business days) after the first meeting of creditors [pars 1.35 – 1.36IP].

16. AICM NSW considers that the present time frame for holding meetings is insufficient for:

16.1. the VA to make a meaningful assessment of the company’s prospects of survival; and

16.2. for the VA to get all necessary information to creditors.

Other aspects of the role of administrators\liquidators
17.  In order to encourage compliance with the provision of the law requires a company to give notice of the appointment of an administrator or deed administrator on all company documents, administrators should be personally liable to anyone who has suffered loss as a result of that failure [par 1.37IP]. 

18. There should be a prohibition on “Related Parties” (using the public company definition of that term in s228 Corporations Act 2001 for all companies) being members of the Committee of Inspection. 

Assetless administrations

19. In relation to par 1.43IP AICM NSW supports:

20. levies on companies on:

20.1. incorporation; and 

20.2. annual returns

21. making Directors liable to reimburse the Assetless Companies fund for the cost of initial investigations of their companies, where the company has gone into liquidation.

22. ASIC commissioning Insolvency Practitioners to investigate Assetless Administrations where obvious breaches of Corporations Act are evident  by submission to ASIC, similar to the procedures bankruptcy trustees have available to them under s305 of Bankruptcy Act.

Voidable transactions
Abolition of the “peak indebtedness” rule in relation to running accounts.

23. Under this Rule, the liquidator is entitled to choose any point during the relation back period, including the peak point of indebtedness, to show that subsequent to that time there was a preferential payment.  This is contrary to the principle of equal treatment (parri passu) which underpins all avoidance provisions.  It also undermines the principle affirmed by the High Court in Civil Aviation Authority vs Ferrier that it should be the ultimate effect of the series of transactions which determines whether there has been a preference.  It also fails to take into account the wording of section 588FA which requires the transactions in the period of the running account to be treated as a single transaction.

24. Some examples should illustrate. In all scenarios the creditor has given the debtor a $10,000.00 credit limit, the transactions run for a full six months.  The balance of the beginning of the six months is $10,000 as is the balance at the end.  On the last day of the 6 month period, the debtor company appoints a voluntary administrator.

24.1. Scenario 1 -- the debtor maintains the $10,000 credit limit, that is, each month $10,000 worth of product is supplied to the debtor who pays $10,000 for it.

24.2. Scenario 2 -- at the end of the third month the debtor has gone $20,000 over the credit limit to $30,000.  The creditor refuses further supply until the debtor brings his account back to the agreed credit limit.  In the fourth month the debtor pays $30,000 to get a further $10,000 worth of product and bring the account back to the agreed credit limit.  For the remaining months of the 6 month credit period $10,000 worth of product is supplied to the debtor who pays $10,000 for it.

24.3. Scenario 3 -- at the end of the fourth month the debtor has gone $50,000 over the credit limit to $60,000, by failing to pay for the previous month.  The creditor refuses further supply until the debtor brings his account back to the agreed credit limit.  In the fifth month the debtor pays $60,000 to get a further $10,000 worth of product and bring the account back to the agreed credit limit.  For the remaining month of the 6 month credit period $10,000 worth of product is supplied to the debtor who pays $10,000 for it.

25. In each case the creditor has provided $60,000 worth of product and been paid $60,000. Using the ultimate effect doctrine no creditor has been preferred in fact. However, application of the peak indebtedness rule allows the liquidator to recover preferences of $20,000 and $50,000 in scenarios 2 and 3, respectively, notwithstanding they have not been preferred in fact. This is manifestly unfair and should be changed as suggested.

Directors’ reports

26. In relation to pars 1.55-1.56IP, AICM NSW proposes there be automatic transition into a creditors voluntary liquidation if the Report as to Affairs (RATA) is not lodged with ASIC within 7 business days from the entry into VA. Unless the VA can provide evidence of lodgement of the RATA at the first meeting of creditors (which will be held the day after the RATA is due to be filed if the AICM NSW proposal made at par 15.1 above is adopted), the creditors must resolve that the company go into a creditors voluntary liquidation with the administrator as liquidator  [par 1.56IP].

The rights of creditors

27.  AICM NSW agrees that the creditors’ voluntary liquidation procedure should be simplified to enable directors to place a company into liquidation informally and speedily in the same manner that they can place a company into administration [pars 1.60 – 1.61IP].

28. AICM NSW recognises the difficulties inherent in the present voting rules for creditors but does not support any change because those rules go closest to balancing the competing interests.

Statutory demands

29. AICM NSW agrees that there are probably more cases over statutory demands than the drafters of the Harmer Report would have hoped. It suggests that its members’ experience is that they are a very small proportion of the statutory demands served. That there are such cases shows that the protections in the legislation against unscrupulous use of statutory demands are working well. The present statutory demand regime on balance works well for creditors. AICM NSW does not support any change [pars 1.67 – 1.69IP].

Merger of corporate and personal insolvency law
30. AICM NSW does not support a proposal due to the difficulties recognised in pars 1.72 – 1.75IP. It is likely that the effort to overcome those difficulties would be greater than any additional work the separation creates.

Should Australia adopt a debtor in possession business rescue regime along similar lines to Chapter 11 of the US Bankruptcy Code as an alternative to VA?
31. AICM NSW does not support a US style “Chapter 11” as that process is believed to be too debtor driven, slow, costly, involves court time, and is generally not in the interests of creditors [pars 1.76 – 1.83IP]. AICM NSW supports and adopts the arguments advanced by the IPAA in paragraph 1 of its “Recommendations in detail” (p3 of submission).

Corporate Groups
32. AICM NSW does not support a New Zealand style law contribution order by which a court can require a group company not subject to a winding up order to contribute specific funds to cover all or some of the debts of another group company in liquidation [par 1.86IP].
33. AICM NSW supports the CAMAC recommendation that the law permit liquidators to pool the unsecured assets, and liabilities of two or more group companies in liquidation with the prior approval of all unsecured creditors of those companies [par 1.87IP].

E-commerce and insolvency administration
34.  AICM NSW strongly supports the use of technology and E-commerce in communicating with creditors and the committee of inspection to reduce the costs of external administrations and improve communications with creditors. See proposals at par 12 above.

The cost of external administrations

35. AICM NSW supports upper limits on practitioners fees which should be set at the first meeting of creditors [par 1.98IP].

Rights of Review & Disclosure

36. AICM NSW proposed estimates of fees be supplied by administrators to cover the 2 periods

0 – 5 days 

6 – 28 days 

37. Administrators should only be permitted to seek fees in excess of agreed upper limits when the majority of creditors in number or of the committee agree [pars 1.102 – 1.105IP].

The treatment of employee entitlements
38. AICM NSW agrees that:
38.1. every entitlement which built into an award should be protected.

38.2. group companies should be required to contribute to the loss of employee entitlements in other group companies in liquidation [par 1.115IP].
Maximum priority for employee entitlements

39. AICM NSW does not support the Government’s foreshadowed proposal to pay out certain employee entitlements ahead of all other creditors, including secured creditors, upon liquidation. It considers that it will accelerate outsourcing and lead to even greater job insecurity [par 1.124IP].
Contents of Deed of Company Arrangement
40. AICM NSW proposes that:

40.1. The deed of company arrangement should be made available as suggested with comments at the second meeting of creditors in electronic format

40.2. Creditors should be able to access via the administrator’s firm website

40.3. The deed has to be in the form approved by creditors at the 2nd creditors meeting.

40.4. Any variations of “Terms of Payment” under the Deed may be extended to a maximum of 21 days from due date with the approval by the Deed Administrator in writing.  After this period the Administrators or Creditors may apply for termination of the Deed [pars 1.133 – 1.138IP].

41. AICM NSW does not support the ATO suggestion in par 1.136IP.

Phoenix companies
42. AICM NSW considers that phoenix companies are a blight on the economy and supports the Cole Commission recommendations.

