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INTRODUCTION

The Australian Workers Union

The Australian Workers Union, Australia's oldest general union, started in 1886 as the Amalgamated Shearers Union. Today, the AWU represents more than 130,000 members across Australia in a diverse range of industries. Our members build railways, work in underground mines, they mill paper and they asphalt roads. They also farm fish and grow tobacco. Some of the major industries in which our members work include: pastoral and agricultural, aluminium, aviation, oil and gas, mining, construction and steel.

The AWU is the largest union outside metropolitan Australia. 

Why the Australian Workers Union is Concerned about Australia’s Insolvency Laws

Unfortunately, over recent years many Australian Workers Union members have suffered severe financial and personal trauma through the insolvency of their employers. 

Recent events in Victoria have left the payment of AWU members entitlements uncertain after the collapse of Australian Gas Technology Services. 

As well, much distress and uncertainty has been caused to our members when companies descend into severe financial difficulties, often just before becoming insolvent. The processes surrounding Administration are also of concern to this Union.

For example, the following list highlights some companies across Australia, where AWU members are in an uncertain situation while their employer is suffering financial instability:

Pasminco- national sites (820 AWU members)

Pan Pharmacueticals- Sydney (240 AWU members)

TasSal – Launceston (150 AWU members)

Southcorp Foundaries – Horsham, Victoria (45 AWU members)

Ansett – Tullamarine and elsewhere, Victoria (700 AWU members)

Clean Event – national sites (310 AWU members)

National Forge – Footscray, Victoria (100 AWU members)

Bradmills Textiles – Yarraville, Victoria (65 AWU members)

Non-Ferral Metal Recyclers – Weatherill Park & Thomastown, Vic (200 AWU)                                                     

Beckley Forge Manufacturers – Seaford, Victoria (40 AWU members)
The AWU acknowledges that there are many more people involved, and adversely impacted in these companies than just  AWU members. 

Based on the experiences of our members and officials, the AWU believes that Australia’s Insolvency Laws require an overhaul to provide a better deal for employees. 

In these changing times, unions - like employers - need to show leadership and vision. Part of the AWU’s vision for a better Australia is to deliver to our members safer workplaces, reasonable working hours, better pay and educational opportunities, and a dignified, financially secure retirement. 

Such a vision for our members is put in jeopardy when a company becomes insolvent.

Outline of this Submission

The AWU believes there are a number of factors to be considered in relation to insolvency in Australia, and seven of these factors are discussed in this submission as issues of concern.

The items discussed and the proposals for legislative reform in this submission largely fall under items (c) and (d) from this Inquiry’s Terms of Reference, being:  

(c) the treatment of employee entitlements,    and                        

(b) the cost of external administrations.
It is expected that this submission will be expanded upon through an oral presentation before the Committee at its Hearings in Melbourne.

ISSUES OF CONCERN 

1. Early Warning - Regular Financial Reports to Unions

The AWU believes the best option is to take appropriate and preventative action prior to insolvency occurring. Such action is made possible by an employer providing to the union, on a regular basis, reports about the financial position of the company and, in particular, its ability to meet its obligations in relation to employee entitlements.


Australian businesses often enter voluntary administration too late and are insolvent,  or close to insolvency, when the decision to get an administrator is made. Directors generally do not take appropriate action an early stage. In our experience, many directors suffer from “directorial optimism”. In other words, rather than admit there is a looming insolvency situation, company directors tend to assume there is a temporary  down-cycle and that relief is around the corner. Therefore rather than trigger voluntary administration and restructure the business, directors, in our experience, will simply delay paying superannuation instalments, will spend money set aside for leave or redundancy, lengthen the terms of trade for unsecured creditors, or factor debt at exorbitant rates. In Australia, there is no comparable situation to that in the United States of companies using “Chapter 11” court directed restructures. 

Many administrators called into AWU companies often bemoan the fact that directors wait until too late before seeking assistance.

Our members often see the symptoms of impending insolvency before company directors and banks do. The AWU believes many corporate collapses could be avoided if the symptoms were detected early.

Banks know early detection of insolvency is crucial to effective commercial recovery, and they monitor businesses by accessing key operational management information and financial data in addition to the annual public reports.

Banks are able to obtain this information because orthodox financial theory is that as banks carry risk, they deserve to have all the financial facts in a timely fashion. The AWU members also bear financial risk - their entitlements and their jobs.

The AWU should be able to access financial data in the same way as banks. Banks can obtain fixed charges - and the knowledge of what is happening to all the floating charges allows them to evaluate the changing risks of companies. This union believes there is an argument for our members to be able to take fixed charges also.

By giving unions access to real management accounts, unions may modify industrial claims accordingly. Industrial flexibility is more achievable if workers are part of a transparent process.

The AWU biennial National Conference, 2003, voted in support of the principle of regular financial audits being supplied by companies to ensure that employee entitlements remain secure. 

At the National Conference, it was agreed that this be included in Enterprise Agreements. Consequently, the AWU is seeking to put a clause in every union agreement that protects employees’ entitlements by requiring companies to provide appropriate financial statements to the union on a regular basis.

A number of companies have now agreed to such an early warning clause referred to above, and a sample clause is provided in Attachment B to this submission. Some of the companies where this clause applies are:

Auschar

Forgecast

Onesteel

Smorgon steel

CSR (post demerger)

Saving permanent jobs is a better alternative than incurring the cost to the Australian people of both social security payments and community dislocation. Both of these follow corporate collapse. Such financial status reports to the union are certainly preferable to the current Federal Government system of requiring taxpayers to fund part of the shortfall in unpaid entitlements.

The AWU believes legislative changes should be made to allow workers and unions the right to receive, on request, comprehensive financial information, in the form of audited reports concerning the financial position of the company and its ability to meet its obligations in relation to employee entitlements.

2. Australian Accounting Standards Should Be Widened

In essence, the AWU seeks to change what constitutes insolvent trading. Insolvent trading should be redefined to preclude trading when a company’s net unsecured assets falls below the value of total employee entitlements (calculated as if they all fell due at the same time). 

The threshold for the immediate provision of key financial data to unions and employees should be automatically triggered when the total net value of unsecured assets of the business falls below the total value of employee entitlements (including all benefits applying under the industrial instruments governing employee entitlements at that company).

This requires that Australian Accounting Standards be widened to require that corporations list the redundancy scheme in operation at a corporation on the annual balance sheets as a contingent liability. Currently, a financial report must disclose the aggregate liability and the aggregate asset arising from employee benefits and related oncosts that have been recognised in the financial statements, identifying current and non-current portions where applicable.

The AWU believes that Australian Accountancy Standards must be altered to include the relevant redundancy or severance pay liability of a company on the annual financial statement.

3. Employer/ Director Accountability

Legislation needs to be introduced and passed which improves the accountability of employers.  

A record number of high profile corporate collapses over the last 2 years, including One.Tel, HIH, Harris Scarfe, Pasminco, Franklins and Ansett, occurred as a result of poor or incompetent management of such companies. These employers have not been held accountable for the terrible impact of their actions, which has affected not only their employees but the wider Australian community as well.

Legislation should be changed to ensure that companies and their directors are accountable to employees and other major stakeholders to the same degree as their current obligations to their shareholders.

Directors should be legally obliged to act once they have reasonable grounds to believe that the company is likely to become insolvent.

In the (common) event of inability to meet in full employee entitlements, there should be a sliding scale of penalties for directors depending on the extent of the shortfall. Further, when a company becomes insolvent and is then unable to continue as a going concern or is unable to pay all creditors’ entitlements, the directors should be compelled to repay any benefits received as directors of that company over the previous twelve months.


The Australian Workers Union believes one way to lower the risk of collapse is to hold directors liable for unpaid employee entitlements. 

4. Employee Entitlements – Top Priority

The Australian Workers Union is anxious to see the most important and fundamental reform to Australia’s insolvency laws go ahead, as promised by the Prime Minister in November 2001, namely to rank workers' entitlements above all creditors, including secured creditors. So far this has not occurred.

These employee entitlements should be defined as Long Service Leave plus all accrued entitlements and redundancy pay as per the relevant industrial instrument applying at that company’s workplace, including superannuation. Such entitlements should be paid ahead of all other creditors (except liquidators/administrators and court approved costs associated with the insolvency), including secured creditors, upon liquidation.

The law currently bestows upon banks the opportunity to “triple dip”. Firstly, banks set interest rate premiums to compensate for their risk when capital is lent to companies. Secondly, as stated earlier, banks enjoy unparalleled access to key financial data to constantly update the assessment of risk to their loans. Thirdly, banks can seek to “queue jump” the priority of employees by taking a fixed charge over secured assets. Employees, by contrast, lend companies their entitlements on trust for no interest rate premiums. They do not receive adequate and timely information comparable to that available to banks. Employees should not be “gazumped” by banks, which are able to gain an unfair advantage by immunising themselves against further risk when they have already “double-dipped”. 
First priority for employees would lessen the burden on the taxpayer, as there would be a decrease in the use of government/taxpayer funded schemes such as GEERS. 

The AWU strongly supports employee entitlements having an absolute priority ahead of all other creditors, including secured creditors, upon liquidation.  

5. Employee Entitlements Schemes

The AWU believes that the current GEERS scheme is deficient in a number of areas. It should be replaced with a more comprehensive scheme that guarantees workers their actual accrued entitlements and redundancy pay as per the relevant industrial instrument applying at that company’s workplace, including superannuation and Long Service Leave.

Awards generally provide a minimum safety net of wages and conditions, with federal and most state legislation encouraging unions to bargain for better wages and conditions at a local workplace or company level. Consequently, workplace agreements usually provide conditions and wages in excess of those in an award. To restrict the amount of entitlements to be met by any scheme, to those specified in “the award”, disadvantages the workers concerned.

Enterprise bargaining on a federal level is encouraged and enshrined by the Workplace Relations Act 1996. Workers should not suffer because federal legislation requires them to bargain above “the award” at the workplace, yet the current GEERS scheme refuses to acknowledge the validity of these conditions, (usually certified by the state industrial commission or the Australian Industrial Relations Commission) particularly in relation to severance pay/redundancy, and also other conditions such as pay-out of unused sick-leave, etc. 

Superannuation is not covered by the GEERS scheme. There must be some form of legislative protection for workers superannuation in the event of company collapse. 

It should be noted that the AWU does not as a principle believe that taxpayers should  be required to subsidise the activities of poorly run companies. However until the law is reformed as outlined in this submission, there appears little alternative to the unsatisfactory situation of a taxpayer funded safety net. 

However, an effective workers' entitlements scheme is no remedy for preventing corporate collapse, it is simply a way of treating the pain. Prevention is far superior.

The Australian Worker's Union supports the introduction of a fairer, more comprehensive scheme to replace GEERS that will protect every entitlement which is built into the relevant industrial instrument applying at that company’s workplace, plus Long Service Leave and Superannuation.

6. Superannuation 

A secure retirement results from ensuring there is a decent superannuation scheme and adequate protection of workers' superannuation entitlements, especially in the event of corporate collapse.

Given the current ageing of the Australian workforce, the AWU believes that superannuation should be given a higher priority in a corporate insolvency context.

This Union notes that superannuation is not covered by the GEERS scheme.

The AWU believes there must be some form of real legislative protection for workers superannuation in the event of company collapse.

7. The Cost Of External Administrations

This union is concerned to see that the fees charged by Administrators should be set or monitored to ensure these are not excessive and do not contribute to the further financial demise of a company.

It would be preferable if a reputable body or government department, or some similar independent organisation, either monitored or set down fees to be charged by Administrators. Creditors may or may not have sufficient experience to readily discern if a fair fee is being charged. Currently there is no such body, and if creditors do feel the Administrator’s fees are excessive there is little that can be done.

Attachment A to this submission (a confidential document) illustrates the Australian Workers Union concern about the amount of fees charged by Administrators. This document shows that in one case, involving a company employing a substantial number of AWU members, the Administrator is passing on costs to creditors that this union believes to be excessive. For example fees charged for the Administrator’s staff are billed to the creditors at the rate of $50 per hour for  (office) “juniors”, $80 per hour for a “clerk” and at  $450 per hour for partners. The fees for a recent 2  week period came to $265,815.00
Meanwhile, AWU members at this company have been asked to go on a “belt tightening” exercise to keep costs down – which our members have gladly co-operated in doing.

The AWU would like to see some form of regulation of fees charged by Administrators to ensure these are reasonable and do not hasten the further financial demise of a company.

CONCLUSION

The AWU’s vision is for a fair and equitable Australia, where workers are treated with dignity. This must include workers receiving a fair go at work. While recognising that there are many important issues associated with Australia’s Insolvency Laws, the AWU requests that this Committee gives serious consideration to the issues raised in this submission. 

The AWU believes the best option is to take appropriate and preventative action prior to insolvency occurring. Legislative reform to allow workers and unions the right to receive, on request, comprehensive financial information from employer companies will enable mutual action towards the prevention of insolvency.  Other legislative changes should be made to enable employee entitlements to have an absolute priority ahead of all other creditors, including secured creditors, upon liquidation.  

The combination of early intervention measures and giving employee entitlements top priority, provides a real safety net for workers that does not burden the taxpayer. 

Fees charged by groups such as Administrators should be set or monitored to ensure these are not excessive and do not contribute to the further financial demise of a company. 

The AWU is hopeful that the recommendations arising from this Inquiry will be of positive assistance to our members and to all Australian workers, who under present legislation and related processes, are quite vulnerable should their employer enter Administration or become insolvent.

Note: 

ATTACHMENTS -  There are two attachments to this submission. 

Attachment A:

This document is confidential and not for public release. Attachment A is provided to illustrate with a real world example the point made in this submission at 6. The Cost Of External Administrations.

Attachment B:      

This document contains the AWU 2003 draft clause for inclusion in Enterprise Bargaining Agreements (Certified Agreements): Protection of Employee Entitlements.
BILL SHORTEN
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AUSTRALIAN WORKERS UNION

13 June 2003      

1
2

