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14 February, 2003
The Secretary
Parliamentary Joint Committee on
Corporations and Financial Services
Room SG.64
Parliament House
CANBERRA   ACT   2600

Dear Secretary

Inquiry into Australia’s Insolvency Laws

I refer to your letter of 29 November 2002, addressed to Dr Ken Henry, Secretary, Department of the Treasury, inviting a submission on the operation of Australia’s insolvency and voluntary administration laws.

There are a number of recently completed reviews and reports that deal with many of the issues encompassed by the Committee’s terms of reference. The Committee may find it useful to review these in the course of its inquiry.

Review of the Regulation of Corporate Insolvency Practitioners

During 1997 a review of the regulation of corporate insolvency practitioners was completed (Report of the Working Party on the Review of the Regulation of Corporate Insolvency Practitioners, June 1997).  The recommendations contained in the report of the Working Party cover eight areas:

· regulatory system;

· registering authority for insolvency practitioners;

· registration requirements;

· general supervision;

· discipline and remedial supervision;

· appointment and qualifications;

· remuneration of insolvency practitioners; and

· administrative requirements for controllers.

A copy of the Report is available from the Treasury website at:
http://www.treasury.gov.au/contentitem.asp?pageId=&ContentID=295.
Reports on voluntary administration

In 1997 the then Companies And Securities Advisory Committee (‘CASAC’) released a Discussion Paper on the voluntary administration provisions of the then Corporations Law.  The Discussion Paper endorsed the voluntary administration procedure, but identified various issues that had become apparent during the procedure’s first years of operation.

In its final Report released publicly in July 1998, CASAC made sixty recommendations designed to “ensure the better functioning of the [voluntary administration] procedure.”  A copy of the report is available from the website of the Corporations And Markets Advisory Committee under “Final Reports” (www.camac.gov.au).

Insolvency and corporate groups

In December 1998 CASAC released a discussion paper which examined possible legal difficulties for corporate groups and their directors in effectively carrying out their functions and also to consider whether safeguards are needed for those who deal with these groups.  The final report was published in May 2000.

CASAC considered that reform to the corporations legislation may be necessary in relation to a range of areas concerning corporate groups, including, the liquidation of group companies and corporate group reconstructions.  A copy of the report is available from the website of the Corporations And Markets Advisory Committee, under “Final Reports”.

Employee entitlements

In June 2000 Parliament passed the Corporations Law Amendment (Employee Entitlements) Act 2000 (available from http://scaleplus.law.gov.au/html/comact/10/6190/top.htm).  The Act amended the Corporations Act 2001 to introduce a new offence to penalise persons who deliberately enter into agreements or transactions for the purpose of avoiding payment of employee entitlements.  Under the amendments, a court can order people in breach of the new offence provision to pay compensation to employees who have suffered loss or damage because of the agreements or transactions.

The Act also deems that a company incurs a debt for the purposes of the insolvent trading provisions when it enters into an uncommercial transaction, thereby extending the current duty on directors not to engage in insolvent trading.  A copy of the relevant explanatory memorandum is available at http://scaleplus.law.gov.au/html/ems/0/2000/0/0642428697.htm.

The Government is also considering the introduction and impact of an amendment to provide employees with a priority in relation to the proceeds of secured assets on the liquidation of a company.  Consultations have been undertaken with stakeholder groups, and the Government is considering the results of those consultations.

Phoenix companies

The Victorian Law Reform Committee published three reports on phoenix companies entitled Curbing the Phoenix Company (first report, June 1994; second report, May 1995).  The reports are available from http://www.parliament.vic.gov.au/lawreform.

Reporting and consequences of suspected breaches

To improve reporting of breaches of company law, as part of CLERP 9: Corporate Disclosure the Government has proposed that it will amend the law to provide qualified privilege and protection against retaliation in employment for any company employee reporting to ASIC, in good faith, a suspected breach of the law.

A copy of the CLERP 9 proposal paper is available from the Treasury website at http://www.
treasury.gov.au/contentitem.asp?pageId=035&ContentID=473.

International resources and guidelines

A number of international organisations have considered the elements of an effective insolvency system.  In 1998 the G22 Report of the Working Group on International Financial Crises endorsed eight key principles and features of insolvency regimes (http://www.imf.org/external/np/g22/
ifcrep.pdf).

In April 2001 the World Bank released a detailed statement of principles and guidelines for effective insolvency and creditor rights systems (http://www.worldbank.org/ifa/Insolvency%20
Principles%20and%20Guidelines%20April%202001.pdf).

Australia has been active in promoting effective insolvency systems and, at the instigation of Australia, the United Nations Commission on International Trade Law is in the course of producing a legislative guide for insolvency systems – (for the latest documents of the Working Group, see http://www.uncitral.org/english/workinggroups/wg_il/index.htm).

Thank you for the invitation to make a submission.  The contact officers in relation to this matter are Andrew Sellars (6263 3979) and Scott Rogers (6263 3076).


Yours sincerely





Mike Rawstron
General Manager
Corporate Governance Division
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