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Dear Dr Dermody

Inquiry into Australia’s Insolvency Law

We refer to our letter of 24 January 2003 in which we requested an extension for the IPAA to make a submission to the above inquiry.  

The IPAA appreciates the extension of time that was granted and the opportunity to make this submission.

Executive Summary

In summary, the recommendations made in this submission are:

1. There is no need for alternative arrangements to provide for the restructuring of large enterprises if the recommended amendments are made to Part 5.3A.

2. The moratorium under Part 5.3A of the Corporations Act should be expanded to include contracts to ensure the goodwill of a company is protected as far as possible.

3. There should be rationalisation of the categories of insolvency practitioners and strengthening of the registration requirements for liquidators.

4. The protection elements available under Part 5.3A should be available to managing controllers.

5. A process for the registration of Retention of Title clauses needs to be implemented.

6. The position of the Department of Employment and Workplace Relations in insolvency administrations for payments made to employees under the General Employees Entitlements and Redundancy Scheme should be clarified.

7. Alternative means, such as e-mail and internet, to communicate with creditors need to be provided for in the Corporations Act.

8. A more cost effective means of determining creditors’ wishes should be provided for in the Corporations Act.

9. Liquidators and Administrators should be authorised to use specific proxies in resolutions where they have a financial interest.

10. The process to place companies into Creditors’ Voluntary Liquidation should be simplified.

11. The inconsistencies between the operation of the Superannuation Guarantee (Administration) Act and the Corporations Act in respect of the treatment of outstanding employee superannuation entitlements in the event of insolvency of the employing corporate entity need to be resolved.

12. Legislation such as Occupational Health and Safety and Environmental legislation may have unintended ramifications for external administrators and this should be considered by the Joint Committee.

13. There needs to be funding provided to enable liquidators to properly investigate and examine assetless companies and their officers and the Corporations Act should include statutory penalties for the promotion of phoenix companies.

14. Creditors should be able to extend the convening period in a Voluntary Administration by resolution at the first meeting of creditors.

15. Liquidators should have the power to compromise all debts due and enter into agreements of any duration.

16. The timing for Annual Meetings in a Creditors’ Voluntary Liquidation where it follows a Voluntary Administration needs to be clarified.

Introduction

In this submission, the IPAA has sought to highlight new issues rather than to list those issues and opinions raised in other forums.  However, for the purposes of completeness, the IPAA advises that the points raised in this submission are in addition to the issues raised in the following discussion papers / reports / submissions:

· Voluntary Administration Law Reform Committee (“VALRC”) Report on Voluntary Administrations (May 1997);

· The Report of the Working Party on the Review of the regulation of Corporate Insolvency Practitioners (June 1997);

· ASIC Study of Voluntary Administrations in NSW (January 1998);

· The Company’s and Securities Advisory Committee’s (“CASAC”) report on Voluntary Administrations (June 1998);

· CASAC Report on Corporate Groups (May 2000);

· IPAA submission to the ASIC Treasury discussion paper on Employee Entitlements: Proposal to give priority over secured creditors (submission closed 30 August 2002) (copy of the IPAA submission attached as Appendix 1); and

· IPAA submission to the ASIC review of Financial reporting and AGM obligations of companies in administration (submissions closed October 2002) (copy of the IPAA submission attached as Appendix 2).

To assist the Joint Committee, we have included at Appendix 3 a summary of what we see as the most important outstanding recommendations from The Report of the Working Party on the Review of the regulation of Corporate Insolvency Practitioners and the CASAC report on Voluntary Administrations.

Recommendations in detail

1.
Restructuring of Large Enterprises

Since the large corporate collapses of Ansett, HIH, OneTel, Pasminco and Harris Scarfe, there has been a lot of discussion in the marketplace regarding the restructuring of large enterprises and whether the current insolvency regimes cater effectively to needs of large insolvency administrations.  

The Corporations and Markets Advisory Committee (“CAMAC”, formerly CASAC) has put forward several alternatives in its consultation paper, Restructuring of Large Enterprises, issued in March 2003, which in summary are:

· amend the scheme of arrangement provisions;

· introduce a procedure which enables a company to apply to the Court for a freezing order of up to 60 days to enable directors to decide whether to enter into a Voluntary Administration, Liquidation or Scheme of Arrangement.  The process would be supervised by an insolvency practitioner who would also report to the Court;

· introduce a new restructuring procedure specifically for large enterprises based on the US Chapter 11 provisions.

IPAA members who have conducted large administrations have advised, that with the assistance of the Court, the Voluntary Administration process can be used effectively to restructure large enterprises.

Any amendments that leave an ailing enterprise under the control of its directors and does not provide a mechanism to allow ongoing trading under “creditor control” will not be effective, and we expect would not be supported by financial institutions.

As such, the IPAA is not convinced that wholesale changes are required to Part 5.3A or that a new regime is required in order to effectively restructure large enterprises.

It is the IPAA’s opinion, that with amendments to the Corporations Act previously detailed in other forums and in this submission, Part 5.3A provides an effective mechanism for dealing with the restructuring of large enterprises.

2.
Voluntary Administrations and Contracts

Many contracts that companies enter into include clauses that give the other party to the contract the right to take certain actions in the event that the company enters into an insolvency administration.  These rights usually include the right to terminate the contract.

In an insolvency scenario, such a clause, if part of a contract(s) that is fundamental to the company’s ongoing operations, can result in the external administrator losing the only asset of value to the company – its business, orr alternatively, place the external administrator in a “no win” situation when he/she is trying to renegotiate the terms of the contract.  The administrators may seek injunctive relief in the Courts but this is both expensive and time consuming.

This is of particular concern in a Voluntary Administration where the object of the law is:

· to maximise the chances of the company, or as much as possible of its business, continuing in existence; or

· if it is not possible for the company or its business to continue in existence – results in a better return for the company’s creditors and members than would result from an immediate winding up of the company.

The Corporations Act currently provides that owners and lessors are unable to recover property used by the company during the Voluntary Administration without consent of the administrator or the Court
.  It is the IPAA’s opinion that this moratorium should be expanded to include contracts (other than charges).  Accordingly, the other party to a contract (other than a charge) would be unable to:

· terminate the contact;

· modify the contract; or

· repossess any property to which the contract relates;

without the consent of the Administrator or the Court.

Furthermore, in order to protect the other party to the contract, if the Administrator chooses to continue with the contact, he or she should be liable to pay for that portion of the contract where benefit is obtained during the term of the Voluntary Administration, similarly to section 443B of the Corporations Act.

The Australian Law Reform Commission (“ALRC”) in its General Insolvency Enquiry Report recommended that any contractual provision such as those discussed above be void against a Liquidator or Administrator
.  The reasoning for the ALRC’s recommendation was that there has been a similar provision in the Bankruptcy Act (s 301) since 1968.  The bankruptcy provision was recommended by the Clyne Committee on the basis that to permit such an agreement to be terminated merely because of insolvency may sometimes have the effect of depriving the trustee of a bankrupt person of an opportunity to deal with the property comprised in such an agreement to the advantage of the creditors
.  The ALRC adopted that reasoning and considered that it should apply with equal force to a company and recommended legislation to bring this into effect
.  This recommendation was not adopted.

The issue was again considered by CASAC in its report on Voluntary Administrations
.  In its recommendations, CASAC did not support any additional restrictions on contractual provisions
.  CASAC’s reasoning was that a provision of the type suggested by the ALRC could place too great a restriction on the contractual rights of creditors.  The IPAA does not agree with this reasoning as Part 5.3A of the Corporations Act already places significant restrictions on the rights of creditors
 in order to achieve the objectives of Part 5.3A.  Whilst many of the parties that contributed to the CASAC report supported its recommendation, since June 1998 when the report was issued there have been many large insolvency administrations where termination of contracts has resulted in inequities to the general body of creditors.  As such, it is the IPAA’s opinion that the changing environment means that this issue needs to be reconsidered.

It is the IPAA’s opinion, based on recent experiences of its members, particularly in larger Voluntary Administrations, that to achieve the objectives of Part 5.3A, an Administrator needs to have the right to continue with contracts– not have a decision made by the other party to the contract.  The other party to the contract would be protected by the ability to apply to the Court and the personal liability of the Administrator.  

Furthermore, the IPAA proposes a moratorium rather that the voiding of the provisions.  This will provide the Administrator with the opportunity to examine all options – including the renegotiation of the contract, or finding a purchaser of the business who can renegotiate the contract, etc – without completely removing the other party’s rights.  This is in line with the current provisions of the Corporations Act in relation to owners and lessors.  

It is also the IPAA’s opinion that amendments made to the Corporations Act to expand the moratorium period to contracts should not apply to charges as there is already sufficient regulation of charges in Part 5.3A.

3.
Registration of Insolvency Practitioners

The issues of rationalisation of the categories of insolvency practitioners and strengthening of the registration requirements for practitioners were considered in detail in the Report of the Working Party on the Review of the regulation of Corporate Insolvency Practitioners issued in June 1997 (“Working Party Report”).

It is the IPAA’s opinion that the debate on these issues has progressed since the Working Party report, and as such we have chosen to address these issues in this submission.

The IPAA makes the following points:

· There should be a single class of liquidator, rather than the current registered and official status;

· The criteria for registration as a liquidator or to continue registration as a liquidator should be strengthened and should include the following categories:

· Education (initial – IPAA Insolvency Education Program or equivalent – and continuing);

· Skills;

· Resources; 

· Membership of an appropriate professional body; and

· Experience (initial and continuing).

· Any person that meets the criteria should be able to be registered as a liquidator;

· ASIC needs to have a process in place to monitor liquidators to ensure that they continue to meet the criteria;

· If a liquidator no longer meets the criteria, their registration should be cancelled.

The IPAA believe that the above steps will ensure that all liquidators meet the high standards expected by the public for a person in this position.

4.
Protective elements of Part 5.3A

Part 5.3A contains a range of “protective elements”, with the primary one being that owners or lessors cannot recover property used by the company without the Administrator’s written consent or leave of the Court
.

The lack of such protective elements for Managing Controllers
 is, in the IPAA’s opinion, resulting in secured creditors initiating dual appointments of Voluntary Administrators and Managing Controllers in order to obtain the benefits of the protective elements in Part 5.3A.  This is particularly the case in large enterprises and those companies where the company has essential leases or significant retention of title claims.  These dual appointments may result in a more effective realisation of the assets; however, they result in increased costs as there are two sets of external administrators having to fulfil their statutory duties.

It is the IPAA’s opinion that the protective elements contained in Part 5.3A, along with the moratorium on contracts discussed at Point 2 above, should be made available to Managing Controllers.

5.
Registration of Retention of Title Clauses

Retention of Title (“ROT”) clauses are contractual devices designed to ensure that ownership of the goods supplied is retained with the supplier until fulfilment of the terms of the agreement.  They are specifically designed to protect the supplier in the event of insolvency of the purchaser as the clauses are usually drafted to ensure that the risk of loss passes to the purchaser whilst legal title remains with the supplier until the goods are paid for in full.

There has been much debate in the Australian and English Courts as to whether ROT clauses are charges requiring registration
.  These cases highlight the contentious nature of the subject and the degree of uncertainty surrounding the matter.

ROT clauses are now quite commonly used by suppliers in Australia and most, if not all, of those clauses are unregistered.  This lack of registration combined with the fact that the company’s books and records are often incomplete, means that the external administrator may not be aware of the existence of ROT claims until the supplier brings it to his or her attention.  Valid ROT clauses can have a dramatic effect on value of stock on hand on the appointment of an external administrator.

It is the IPAA’s opinion that Australia should implement a system for the registration of ROT clauses.  The uncertainty caused by the current law results in significant additional cost and time delays to creditors in determining each individual matter.

New Zealand has recently introduced the Personal Property Securities Act 1999 (PPSA) 
.  Under that legislation, goods subject to ROT clauses are treated as security interests and will only be enforceable if the debtor has signed the agreement containing the clause and provided that it sufficiently describes and identifies the goods.  The PPSA provides that a ROT must be registered in order to give it priority over other creditors.  Registration is achieved by lodging a financing statement with 10 days of the goods being supplied
.  ROT is classed as a “purchase money security interest” or PMSI because it secured the payment for the supplier of the purchase price of the goods and grants them a super priority for the unpaid portion of the goods ahead of non-PMSI’s and other secured creditors, including a bank’s registered charge.  Non-registration does not prevent the holder of the ROT from claiming for the goods in the event of insolvency, it merely ranks them behind other secured creditors.

The issue of registering ROT clauses was considered by the ALRC in its interim report, Personal Property Securities, issued in 1993
.  In that report, the ALRC recommended that a single personal property securities regime be introduced with provision for registration of security interest, a uniform set of rule for priorities over competing creditors and an easy to use, economical and efficient system.  It also recommended that title retention devices of all kinds be subject to the new regime.

The IPAA supports the proposals put forward in the ALRC report.

As a separate condition, the IPAA also submits that the Australian Accounting Standards Board should examine appropriate accounts disclosure in financial statements of companies where assets are potentially subject to Retention of Title claims.

6.
The position of the Department of Employment and Workplace Relations

On 1 January 2000 the Government established the Employee Entitlements Support Scheme (“EESS”).  This was subsequently replaced on 12 September 2001 by the General Employee Entitlements and Redundancy Scheme (“GEERS”).  These schemes are administered by the Department of Employment and Workplace Relations (“DEWR”).  The purpose of both of these schemes is to provide a safety net to employees in respect of their entitlements in the event of the insolvency of their employer and their employer’s subsequent inability to meet their entitlements.

Where DEWR makes a payment to an employee under either EESS or GEERS, it is entitled to “step into the shoes” of the employee for dividend purposes pursuant to section 560 of the Corporations Act.  It is arguable whether they have any other rights as a creditor as they are a post insolvency creditor.

The IPAA is concerned that this situation may have an adverse impact on insolvency administrations due to the fact that the original creditor (the employee) has largely been paid and as such has little interest in the matter, and DEWR is powerless to be active as a creditor and to help in the process (ie. fund litigation, receive reports, approve fees, sit on committees, vote at meetings).

It is the IPAA’s opinion that the position of DEWR should be clarified so that it can, where payments are made under a scheme to employees, be an active participant in the insolvency process. 

7.
Notifications and Reports to Creditors

Issuing reports and other notifications to creditors incurs a significant cost in insolvency administrations, particularly in relation to large companies or corporate groups.  The cost of this reporting reduces the pool of funds available to meet creditor claims.  It is the IPAA’s opinion that there are other options available other than printing and posting reports to creditors.

Over recent years there has been a significant increase in the availability of technology.  It is the IPAA’s opinion that this technology could be better utilised to communicate with creditors, particularly on large insolvency administrations, and thus save costs.

There is precedent for the use of technology, in this case the internet, to communicate with creditors.  In the Ansett Administration the Administrators had estimated that it would cost approximately $28 million to send the notice of the second meeting and accompanying documentation to the approximately four million creditors.  In Ansett Australia Limited and Mentha
, the Court ordered pursuant to section 447A of the Corporations Act that:

· written notice of the meeting had to be posted to as many of the creditors as reasonably practical;

· notice of the meeting to be published in all major Australian newspapers;

· copies of the report, the statements referred to in s439A(4) of the Corporations Act and the proxy form did not have to be sent with the notice of meeting;

· the notice, report, statements and proxy form be posted on two websites provided by the Administrators and that these documents could be downloaded by any person accessing the website;

· the Administrator maintain a telephone hotline and deliver to any creditor at his/her request by post, facsimile or email a copy of the notice, report, statements and proxy form; and

· if the meeting was adjourned, the administrators did not have to notify creditors by post if the initial notice advised creditors that they would not be notified of any adjournment and information about the adjournment was published on the websites within 48 hours.

From this case it is clear that the Court has the power in Voluntary Administrations to make orders releasing the Administrator from strict compliance with statutory requirements.  Although a Court appointed Liquidator has the power to apply to the Court for directions under section 479(3) of the Corporations Act, there has been no similar case to the above Ansett case in respect of a Liquidation.

The amended requirements set down in the Ansett case are not going to be cost effective for small insolvency administrations.  However, for the large insolvencies seen in recent times, alternative provisions in the Corporations Act may have resulted in reduced costs for the administration and greater effectiveness in communicating with large groups of creditors.  

It is the IPAA’s opinion that a large proportion of creditors in insolvency administrations have e-mail accounts and communication with creditors via this means should be allowed as an alternative to issuing notices/reports by post.

Accordingly, the IPAA proposes that the Corporations Act and Corporations Regulations be amended to provide alternative means of communicating with creditors and members for all forms of insolvency administrations.  It would then be the insolvency practitioner’s decision as to what is the most efficient and cost effective method to be used on a case by case basis.

8.
Creditors’ Meetings

In external administrations there are a lot of procedural type meetings that must be held which, in a large number of cases, may in fact be of little value to the administration relative to the cost required to hold the meeting.  For example, Annual General Meetings in Members’ Voluntary and Creditors’ Voluntary Liquidations
 – very rarely is any business conducted at these meetings and often members and creditors are encouraged not to attend.

Furthermore, expensive meetings are regularly held to obtain creditor approval.  For example, to approve the external administrator’s fees
, to approve a straight forward amendment to a Deed of Company Arrangement
, or to approve a compromise a debt to the company
 or an agreement over three months duration
.  These meetings are required under law and yet the cost of these meetings further reduces the chance that creditors may receive a dividend 

It is the IPAA’s opinion that there should be a more cost effective way to determine the wishes of the creditors in such situations.

The IPAA believes that the recent amendments to the Bankruptcy Act in relation to creditors meetings may be worthwhile considering.  In summary, the new section will allow a trustee to hold the meeting by post.  The provision is restricted to single proposals and the notice must invite the creditor to vote either yes or no on the proposal or to object to the proposal being resolved without a meeting of creditors. Provided at least one creditor votes in writing and no other creditor objects in writing to the proposal being resolved without a meeting of creditors, the proposal is decided in accordance with the majorities required for a special resolution or an ordinary resolution.  

9.
Specific Proxies

The Regulations to the Corporations Act currently prohibit the use of general or special proxies by a person to vote in favour of any resolution which would directly or indirectly place the person or the person’s business partner or employer in a position to receive any remuneration out of the assets of the company, except as a creditor rateably with the other creditors of the company
.

This prohibition applies to Liquidators and Administrators, which means they are unable to use special proxies to vote in favour of a resolution to approve fees even though the creditor has specifically instructed the Liquidator or Administrator on how he/she wishes to vote.

This issue was considered in the CASAC report on Voluntary Administrations.  The recommendation put forward in this report was:

“Recommendation 17: Any person should be permitted to vote for or against any resolution in accordance with a special proxy, whether or not that vote is to the person’s financial advantage.”

As the CASAC report and its recommendation specifically related to Voluntary Administrations, the IPAA has chosen to include this issue to highlight that reform is required not only for Administrations, but also for Liquidations.  

It is the IPAA’s opinion that the recommendation made in the CASAC report should be implemented and should apply in respect of all forms of external administration.

10.
Creditors’ Voluntary Liquidations

It is often stated that Voluntary Administrations are being used as a means of fast tracking a company into liquidation when there is no intention of putting a proposal for a Deed of Company Arrangement to Creditors.

If this is the case, it is happening for the following reasons:

· if the directors wish to place a company directly into Creditors’ Voluntary Liquidation, there is a delay of between one and three weeks from when the decision is made by the directors to when the meeting of members is held to pass the resolution appointing the liquidator
.  During this period, if the Directors continue to trade the business they run the risk of insolvent trading, assets can be eroded by the actions of creditors seeking to recover monies, assets may be uninsured as there may be no funds available to meet insurance costs and landlords may take action to evict the company if rent is unpaid.  Placing a company into the hands of an external administrator via Voluntary Administration can be done immediately;

· Notices issued by the Australian Taxation Office under Section 222AOE of the Income Tax Assessment Act 1936 can only be practically complied with in order to avoid personal liability by the appointment of an administrator as there is insufficient time to appoint a liquidator
;

· The process to commence Creditors’ Voluntary Liquidations is cumbersome and slow.

The argument put forward against the use of Voluntary Administrations to fast track liquidation is that Voluntary Administrations are expensive due to the need to hold and report to two creditors meetings.

The IPAA proposes the following solution – that the Voluntary Administration legislation be amended so that, with the Administrator’s consent, creditors can resolve to place a company into Liquidation at the first meeting of creditors.  If creditors resolve to place the company into liquidation, they should also have the power to choose their own liquidator.

The proposal put forward by the IPAA will result in:

· A fast and efficient commencement to a form of external administration;

· A viable choice for directors when they are served with a Section 222AOE Notice from the Australian Taxation Office; 

· Avoidance of the cost of holding two meetings as is currently happening – possibly resulting in a better return to creditors;

· Not having to wait until the second meeting of creditors in a Voluntary Administration to place the company into liquidation when it is obvious to the Administrator that liquidation is the only alternative.

Although the IPAA does not propose that the conventional means of commencing a Creditors’ Voluntary Liquidation be removed from the Corporations Act, it is foreseen that this legislation will become superfluous
.

11.
Superannuation

In recent times, the government has demonstrated that the protection of employee entitlements is an important issue.  However, inconsistencies between the Superannuation Guarantee (Administration) Act and the Corporations Act and a lack of clarity as to how the Superannuation Guarantee Scheme is to operate in relation to employers that are in some form of external administration may be resulting in, we believe, employees not receiving what they are entitled to.

The inconsistencies largely arise in the following areas:

· The Superannuation Guarantee (Administration) Act (“SGAA”) only deals with the priority of Superannuation Guarantee Charge (“SGC”) in a liquidation – it does not mention Receiverships, Voluntary Administrations or Deeds of Company Arrangement;

· There are differing views as to whether SGC amounts are “superannuation contributions payable by the company in respect of services rendered to the company by employees before the relevant date” for the purposes of s556 of the Corporations Act.  This is because SGC amounts are debts to the Commonwealth (Section 50 SGAA) and as such may not be amounts payable in respect of services rendered.  Accordingly, except for liquidations which are specifically dealt with in the SGAA, it is unclear as to whether SGC amounts are priority debts in Receiverships and Administrations;

· There are also differing views as to what happens to Superannuation entitlements that are not a SGC at the date of appointment but because the liquidator/receiver/administrator is not able to pay these amounts for some time, do they convert to a SGC?  If these amounts do convert to a SGC after the date of appointment, does the Administration component, Nominal Interest Component and General Interest Charge accrue (even though it is now after the date of appointment)?  If these components do accrue after the date of appointment, are they priority amounts under section 556(1)(e)?

· If there is SGC outstanding at the date of appointment, does the Nominal Interest Component and General Interest Charge continue to accrue until the date that the SGC is paid (even though it is now after the date of appointment)?  If these components do accrue after the date of appointment, is it a priority under section 556(1)(e)?

· It is unclear how the whole position is affected if a liquidator is appointed after a receiver;

· It is unclear as to whether payments made to the ATO for SGC will satisfy employees claims for outstanding superannuation (as proofs may have been lodged by both the ATO and the employee);

· Under the Corporations Act there is a limit on the amount that can be paid to Directors as a priority (section 556(1A)).  This limit is not recognised in the Superannuation Guarantee legislation.

In an effort to simplify these issues, we have included at Appendix 4 to this submission a diagram which summarises the issues.

12.
Occupational Health & Safety and Environmental Legislation

The IPAA is concerned that legislation such as Occupational Heath & Safety legislation and Environmental legislation could have serious unintended ramifications on external administrators.

External administrators are in unique positions in that they take control of companies and their businesses often with no prior background to the companies operations and in hostile situations.  It would be unfair and unreasonable to hold an external administrator responsible for something that was done by the previous parties in control of the company.

In the recent case of Benbow v Scales
, a charge against the receiver and manager for failure to ensure the health, safety and welfare at work of its employees was found proven, although the charge was dismissed pursuant to section 10 of the Crimes Sentencing Procedure Act 1999 and a conviction was not recorded.

However, this case has highlighted an area of concern for external administrators.  The IPAA wishes to bring this concern to the Joint Committee’s attention.

13.
Phoenix companies

The Joint Committee’s request for submissions specifically asks whether special provision should be made regarding the use of phoenix companies.

It is the IPAA’s opinion that the continuing problem of phoenix companies will only be properly addressed when funding is provided to enable liquidators to properly investigate and examine assetless companies and their officers.  We also recommend that the Corporations Act be amended to provide statutory penalties for the promotion of phoenix companies, not dissimilar to the Part IVA provisions of the Income Tax Assessment Act 1936.  Such amendments, together with the provision of funding, should provide the best mechanism for the control and elimination of phoenix companies.

An option for funding the liquidation of assetless companies was discussed in detail in the Australian Law Reform Commission’s General Insolvency Inquiry Report
.  This issue was also discussed in the Report of the Working Party on the Review of the regulation of Corporate Insolvency Practitioners
.

Both of these reports recommended the imposition of a levy on all companies which would be payable annually at the time of filing a companies annual return.  The fund would be administered by ASIC.
  Naturally, other funding mechanisms should be considered.

The IPAA supports the proposal put forward in those reports.

14.
Extension of the Convening Period in a Voluntary Administration

At the moment an extension of the convening period can only be achieved by application to an appropriate Court
.  The majority of convening periods are extended by the Court provided the applications are supported with appropriate affidavit material.  Generally an Administrator will also obtain a resolution of the creditors at the first creditors’ meeting supporting the extension application.

The Voluntary Administration process was designed to have minimum interaction with the Court.  The IPAA recommends that an amendment be considered to allow creditors to extend the convening period by resolution at the first meeting of creditors.  A limit should be imposed on the length of time that creditors can extend the convening period – the IPAA suggests 90 days.  If there is a decision to apply for an extension after the first creditors’ meeting then an application will still need to be made to the Courts.

This is a small but practical amendment which would enhance the Voluntary Administration process.

15.
Compromising debts and entering into agreements

Currently Liquidators are required to obtain creditor approval for the following:

· To compromising debts to the company of greater than $20,000
; and

· To enter into an agreement of longer than three months duration
.

It is the IPAA’s opinion that these restrictions should be removed for the following reasons:

· in today’s commercial world, $20,000 is a relatively small sum of money and as such, compromises of debts over this value would be reasonable common;

· when attempting to negotiate settlement of a debt, it is neither timely or cost effective for the Liquidator to call a meeting of creditors to obtain approval; and

· a Liquidator only has the power to carry on the business of the company so far as is necessary for the beneficial disposal or winding up of that business – therefore, the further restriction on agreements over three months is unnecessary.

Furthermore, these restrictions are not imposed on a Trustee in Bankruptcy
.

16.
Annual Meetings in Voluntary Administrations

A Liquidator in a Creditors’ Voluntary Winding up is required to hold an Annual Meeting of members and creditors within three months of the end of the first year from the commencement of the winding up and the end of each succeeding year
.

A problem arises in Creditors’ Voluntary Liquidations that follow a Voluntary Administration due to the use of the phrase “commencement of the winding up”.

Commencement of the winding up where a Creditors’ Voluntary Liquidation follows a Voluntary Administration is, through the interaction of section 513B and 513C, the day on which the administration began.

Accordingly, the start date for calculating the timing of the Annual Meeting is the day on which the Voluntary Administration began.  This can cause difficulties.  For example, a company goes into Voluntary Administration and then executes a Deed of Company Arrangement.  Some eighteen months down the track the Deed of Company fails and the company goes into Creditors’ Voluntary Liquidation.  Due to the length of the Deed the Liquidator has already missed holding the first Annual Meeting as it was to be held within 15 months of the day on which the administration began.

The IPAA proposes that the requirement for AGM’s be amended so that the date to calculate the timeframe for the Annual Meeting is the first day of the liquidation, not the commencement of the liquidation.

* * * * *

The IPAA reiterates that there are a large number of substantive issues still outstanding from previous reviews, discussion papers and reports undertaken over the last six years.  Although not separately addressed in this submission, these outstanding issues are as equally important as the issues raised here by the IPAA.

The addressing of those issues, together with the issues raised in this submission, will provide a more effective legislation for the benefit of all stakeholders.

The IPAA notes that the Joint Committee released an Issues Paper in mid May 2003.  At this stage, it is the IPAA’s intention to make a further submission dealing with any additional points from the Issues Paper.  The supplementary submission will be lodged in due course.

Our President, Mr Bruce Carter, would be pleased to discuss this submission with the Joint Committee.

Yours faithfully

B J Carter

President

Attachments:

Appendix 1: IPAA submission to the ASIC Treasury discussion paper on Employee Entitlements: Proposal to give priority over secured creditors

Appendix 2: IPAA submission to the ASIC review of Financial Reporting and AGM obligations of companies in administration

Appendix 3: IPAA’s summary of the most important outstanding recommendations from the Report of the Working Party on the review of the regulation of Corporate Insolvency Practitioners and the CASAC report on Voluntary Administrations

Appendix 4: Summary of issues in respect of Superannuation

� Section 435A of the Corporations Act


� Section 440C of the Corporations Act


� ALRC 45, vol 2, s AT10.  See also vol 1, paras 703 – 705.


� Clyne Committee Report, para 383.


� The recommended legislation was:


Certain provisions in agreements to be void


AT10. (1) Where a company is a party to an agreement (other than a charge) that contains a provision to the effect that, if the company commences to be wound up in insolvency or becomes a company under administration, then – 


the agreement is to terminate or may be terminated;


the operation of the agreement is to be modified; or


property to which the agreement relates may be repossessed by a person other than the company,


the provision is void, unless the Court otherwise orders, as against the liquidator or administrator.


(2)	This section extends to agreements made before the commencement of this section.


� CASAC Legal Committee, Corporate Voluntary Administration Final Report, paras 4.7 – 4.13


� id, Recommendation 21.


� Refer ss 440B – Charge unenforceable, 440C – Owner or lessor cannot recover property used by the company, 440D – Stay of proceedings, 440F – Suspension of enforcement process, 440J – Administration not to trigger liability of director or relative under guarantee of company’s liability, 441A – When chargee acts before or during decision period, 441D – Court may limit powers of chargee etc in relation to charged property, 441H – Court may limit powers of receiver etc. in relation to property used by company, 442C – When administrator may dispose of encumbered property.


� Section 440D of the Corporations Act.


� As defined in section 9 of the Corporations Act.


� Not a charge: Associated Alloys Pty Limited v Metropolitan Engineering and Fabrication Pty Limited (2000) 171 ALR 568; Armour v Thyssen Edelstahlwerke AG (1991) 2 AC 39.


Is a charge: Tatung (UK) Ltd v Galex Telesure Ltd (1989) 5 BCC 325; Re Bond Worth Limited (1980) 1 Ch 228; Re Peachdart Ltd (1984) Ch 131.


� Commenced on 1 May 2002.


� A financing statement is valid for 5 years and must be reregistered for the security to remain valid.  If there is ongoing trade on a regular basis then one financing statement is sufficient, provided that it covers future supplies of goods.


� ALRC 64


� [2002] FCA 2


� Held pursuant to section 508 of the Corporations Act.


� Required pursuant to section 473(3) of the Corporations Act for Court appointed Liquidators, section 499(3) of the Corporations Act for Creditors’ Voluntary Liquidators and section 449E of the Corporations Act for Part 5.3A Administrators.


� Required pursuant to section 445F of the Corporations Act.


� Required pursuant to section 477(2A) of the Corporations Act.


� Required pursuant to section 477(2B) of the Corporations Act.


� Reg 5.6.33


� Exact timing of the meeting of members is dependent on the timing required in the company’s constitution, however the Corporations Act requires at least 21 days notice (s249H(1)) unless consent to short notice is received from at least 95% of the members (s249H(2)).


� There is only 14 days to comply with the notice (s222AOE).  Refer Re: Raymond Kenneth Scobie and Patricia Ellen Scobie Ex Parte: Deputy Commissioner of Taxation (1995) ATC 4525.


� Sections 497, 498, 499(1) and 499(2).


� [2002] NSWCIMC 184


� ALRC 45, vol 1, Chapter 8;


� The Report of the Working Party on the Review of the regulation of Corporate Insolvency Practitioners, paras 10.79 – 10.99


� ALRC 45, Summary of Report, paras 58 – 60; The Report of the Working Party on the Review of the regulation of Corporate Insolvency Practitioners, para 10.97.


� Section 439A(6).


� Section 477(2A) of the Corporations Act.


� Section 477(2B) of the Corporations Act.


� Refer section 134 of the Bankruptcy Act.


� Section 508 of the Corporations Act.
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