
Council of Small Business Organisations of Australia Ltd.

                                                                                                                       ABN 43 008 597 304

31 January 2003
The Secretary

Parliamentary Joint Committee on Corporations and Financial Services

Room SG.64

Parliament House

Canberra ACT 2600

Email – corporations.joint@aph.gov.au
Re:
Inquiry into Australia’s Insolvency Laws

Dear Secretary,

The Council of Small Business Organisations of Australia Ltd (COSBOA) would like to bring the following comments to your attention:

(a) the appointment, removal and functions of administrators and liquidators

No comment

(b) the duties of directors

No comment

(c) the rights of creditors

Small business is often the smallest creditor but most prolific by number as unsecured creditors and will have the smallest vote at creditors meetings. More often than not their needs are not considered because the major creditors take control and many times they do not get adequate payment. Regretfully I cannot see this changing to any great extent in the future but the impact of business failure is felt more harshly by small business.
(d) cost of external administrators

This would apply to both receiver and liquidator. The basic complaint seems to be that the fees and charges are at exorbitant rates which would not be in keeping to the standard costs in the company under administration. Our understanding is that once an administrator (receiver) and/or liquidator is appointed they have complete control of bank accounts, records, receivables and payments. This can often be very complex and yet if a company comes out of receivership it is the responsibility of the directors to file the annual return and the tax return. As I understand the receiver does not have to provide the records and details to the directors to complete this task. This can be very costly to a company if this information is not available and subject to tax penalties if the tax returns are late. This is very costly for the small business that is trying to recover from being put into administration. As a rule no-one reviews the costs applied by the receiver as the creditors at the creditors meeting approve when in fact it is often a case of fait accompli. COSBOA would like to see a mechanism where receiver and liquidator costs reflect the actual costs based on the skill level completing the task and a process by which these costs can be reviewed by creditors and/or company directors of the company in receivership. 
(e) the treatment of employee entitlements

COSBOA is empathetic to employees who loose their entitlements as a result of business failure. In many small businesses failures the cause is outside the control of the small business that has failed (part of a chain reaction of failure). Working capital is the life blood of the small business it is very difficult to isolate employees future entitlements (long service leave, vacation, etc) from this working capital, because most small businesses do not plan to fail and they plan their cash flow needs to meet employee entitlements out of retained earning and/or current revenues as entitlement falls due. Our concern about changing existing practice is the compliance cost and detrimental effects it would have on employment if the current situation is changed. Often small businesses are very empathetic to their employees and will often use their own personal funds to meet their employees entitlements when the business is failing as compared to big business failure.
(f) the reporting and consequences of suspected breaches of the Corporations Act 2001

No comment

(g) compliance with, and effectiveness of, deeds of company arrangement

No comment

(h) whether special provision should be made regarding the use of phoenix companies

No comment

If you require any further comment please do not hesitate to contact me.

Yours sincerely

Mike Potter

CEO
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