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ACCI
· The Australian Chamber of Commerce and Industry (ACCI) is Australia’s peak council of Australian business associations. ACCI’s members are employer organisations in all States and Territories and all major sectors of Australian industry.

· Through our membership, ACCI represents over 350,000 businesses nationwide, including:

· The top 100 companies. 

· Over 55,000 medium sized enterprises employing 20 to 100 people. 

· Over 280,000 smaller enterprises employing less than 20 people. 

· Membership of ACCI comprises State and Territory Chambers of Commerce and national employer and industry associations.  Each ACCI member is a representative body for small employers and sole traders, as well as medium and larger businesses. 

· Each ACCI member organisation, through its network of businesses, identifies the concerns of its members and plans united action.  Through this process, business policies are developed and strategies for change are implemented.  

· ACCI members actively participate in developing national policy on a collective and individual basis. ACCI members, as individual business organisations in their own right, are able to also independently develop business policy within their own sector or jurisdiction. 
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INTRODUCTION  

[1]. The inquiry initiated on 14th November 2002 by the Parliamentary Joint Committee on Corporations and Financial Services is a substantial one. Its terms of reference are broad, covering such wide scope that the inquiry is essentially into the operation of Australian insolvency law and practice. The terms of reference are:

“to consider and report on the operation of Australia’s insolvency and voluntary administration laws, including:

(a) the appointment, removal and functions of administrators and liquidators;

(b) the duties of directors;

(c) the rights of creditors;

(d) the cost of external administrations;

(e) the treatment of employee entitlements;

(f) the reporting and consequences of suspected breaches of the Corporations Act 2001;

(g) compliance with, and effectiveness of, deeds of company arrangement; and

(h) whether special provision should be made regarding the use of phoenix companies.”

[2]. These are matters of direct and substantial interest to ACCI, our member organisations, and the business sector more generally.

[3]. They are also weighty matters; raising substantial policy questions and requiring a well informed analysis of both law and commercial practice. The rights and obligations of a business entity as it moves into insolvency raises profound and at times competing policy interests, and requires careful and considered policy judgement by those establishing or reviewing statutory or regulatory frameworks.

[4]. ACCI proposes to make submissions to the committee in two parts. Part 1, this submission, will relate solely to the issue of employee entitlements as raised by paragraph (e) of the terms of reference.

[5]. A second submission, Part 2, will address the remaining terms of reference.

[6]. ACCI reserves the right to supplement its submissions with additional information or material as may be relevant or sought by the committee.

Summary of ACCI Position
[7]. In summary our position is that:

7.1 Employers accept the responsibility they individually have to pay in full monies owed to their employees.
7.2
It is important that policy consideration of this issue occurs in a proper perspective. Australian businesses overwhelmingly meet their individual obligations to pay employee entitlements in full, and as and when they fall due. There is no widespread or systemic non payment of employee entitlements.
7.3
For a business, monies owed to its employees do not have a materially different character from monies owed to other trade creditors. They are debts that have fallen due, and are required by law to be paid in full.
7.4
The most effective measure to ensure the payment of employee entitlements in full and on time is a solvent and profitable business. This is the objective of all business operators.
7.5
Insolvency is a circumstance business operators strenuously seek to avoid. However, in a competitive free market insolvency is a reality for some businesses. Businesses and business operators lose, not gain, by being insolvent.
7.6
Insolvency by definition means that there are insufficient assets in the business to meet its debts as and when they fall due. This means that when insolvency occurs, there is likely to be a shortfall in the capacity of businesses to meet their obligations in full or on time (or both) to all creditors, including employees.

7.7
Where there is non payment of employee entitlements in full or on time in circumstances of insolvency then that is a consequence of the insolvency. Generally, it is not the consequence of a willingness or intention to avoid legal obligations to employees or other creditors. Insolvent employers overwhelmingly seek to meet those obligations, and to work with administrators/insolvency practitioners to that end.
7.8
Where there are insufficient monies or assets available in the insolvent business to meet debts owed to creditors, including monies owed to employees, there will be injustice if not hardship to those creditors. Many of those creditors will themselves be businesses, often small trade creditors who stand to lose out alongside employees. 

7.9
The distribution of monies from available assets in circumstances where 100% of funds are not available to meet 100% of obligations to creditors is inherently going to mean that some creditors miss out in whole or in part. There can be no completely adequate way in which public policy or legal frameworks can rectify this inherently unsatisfactory situation.

7.10
Given that there is no ideal solution to this problem in the cases when it arises, the objective of policy makers should be to establish a policy response that is proportionate to the level of the problem – one that minimises the unfairness caused by non payment whilst not creating any broader substantial injustice or anomalies.

7.11
The Corporations Act 2001 provides certain priorities for the payment of creditors in the event of insolvency. These priorities distinguish between secured and unsecured creditors. ACCI supports the continued distinction between secured and unsecured creditors.

7.12
ACCI supports the existing order of priorities in the Corporations Act. It is no solution to an imperfect situation to create a super priority for employees. ACCI does not support a priority for unsecured creditors (whether employees or trade creditors) above that of secured creditors. Undermining the concept of security in obtaining finance creates a more substantial and extensive problem than the one such an approach seeks to solve.

7.13
The operation of the General Employee Entitlements and Redundancy Scheme (GEERS) is a proportionate and acceptable policy response supported by ACCI. It is preferable to the other options that have been raised for the ‘protection’ of employee entitlements, as all the other options create more substantial public policy concerns.

7.14
ACCI has also supported sensible amendments to the Corporations Act which have strengthened the obligations on directors of corporations to not enter into arrangements that seek to avoid their responsibilities to meet employee entitlements in full as and when they fall due.

EMPLOYEE ENTITLEMENTS

[8]. Under paragraph (e) of the terms of Reference, the Committee is to consider and report on the operation of Australia’s insolvency and voluntary administration laws, including: the treatment of employee entitlements.
[9]. The non payment of employee entitlements on insolvency is rightly a matter of public policy debate and concern within the community. The issue has been a matter of significant industrial, public and political debate over the past three years – particularly with the advent of some high profile insolvencies and business failures. The issue is given added profile when linked to the debate about corporate governance.
[10]. Employers are required at law to pay in full all entitlements of their employees. The Australian experience is that most employers do so. A particular problem can arise for employees and their families if their employment ends due to their employer’s business becoming insolvent. In these circumstances their employer remains liable for the full payment of entitlements owed. However, in some cases funds are not available to meet these liabilities, in which case the legal ranking and process of the Corporations Law must be applied.
[11]. The nature of the problem needs to be considered in perspective. No doubt for those employees affected by non payment, under payment or late payment there is substantial injustice. In the cases where non payment occurs, the level of non payment for individuals can be significant depending on the accrued level of monies owed.
[12]. However in an overall sense across the economy the available evidence suggests that there is a very low incidence of non payment, in terms of monies owed by employers (including insolvent employers) to employees.
[13]. It is also important in establishing a proper perspective to this debate to recognise that creditors owed monies for rendering goods or services are not just employees. Many creditors are also independent contractors, trade contractors, sole proprietors, and small and medium businesses – people who have supplied goods or services in good faith and who themselves rely on the payment of monies owed by them to meet their business and personal responsibilities.
[14]. Identifying that there is a problem is relatively easy. Non payment of monies owed is an injustice and creates hardship and inequity.
[15]. Identifying the incidence of the problem is less simple, because until relatively recently there has been no data colleted on the extent of underpayment of employee entitlements. But on what we do know, both statistically and anecdotally, the overall extent of the problem across the economy remains relatively small.
[16].  Identifying solutions or remedies to the problem is the most difficult task. There is no easy answer. Any remedy for employee entitlements must balance the impact on other creditors, on other employers and employees, on jobs, on taxpayers and on the economy as a whole.
[17]. In one sense this has been an area of policy neglect until recent years. Apart from one significant measure taken by the then federal Labor government in 1993 to the order of priorities, little was done on the issue during the 1990’s.

[18]. This in part may not be a failure in public administration. It may reflect the inherent difficulties in arriving at a policy remedy that does less damage than the problem itself. Governments are right to be cautious in implementing policy solutions that can create more widespread problems than that which existed before their intervention.

[19]. Following some high profile cases of employees being exposed to underpayment in cases of insolvency, in August 1999 the federal government released a ministerial discussion paper on the issue, ‘The Protection of Employee Entitlements in the Event of Employer Insolvency’.

[20]. Following the receipt of submissions, in February 2000 the government then established a government (taxpayer) funded safety net scheme, the Employee Entitlements Support Scheme – EESS). EESS provided a safety net for employees whose employment is terminated as a result of their employer’s insolvency on or after 1 January 2000, and who were left without some or all of their employee entitlements. EESS was to operate for three years from 1 January 2000 and be subject to normal administrative review. The then budget announced that $55m was to be directed to EESS for the 2000-01 financial year, and $40m in each of the two succeeding years.

[21]. Under EESS, an employer remained liable for the payment of their employees’ full entitlements. However, taxpayer funded safety net payments were to be made from the scheme up front to eligible employees, with the scheme then claiming those monies back from the employer if and when they became available.

[22].  Following the collapse of Ansett and One-Tel in 2001 the federal government enhanced the benefits payable under the scheme and renamed it as the General Employee Entitlements and Redundancy Scheme (GEERS). A similar (but not identical) scheme was established by the Commonwealth in relation to former Ansett employees (SEESA).

[23]. State governments throughout the 1990’s, and even to this day, have not made significant policy contributions to this problem. This is despite the fact that all State governments other than Victoria continue to operate their own separate industrial relations systems that cover approximately half of the workforce in each State not withstanding their jurisdiction. They have left the issue to be resolved at a national level, whilst being responsible for employment and industrial regulation that creates monetary and other obligations on employers towards employees. State governments did not participate in the nationally operating EESS scheme when it was established in 2000 despite having an opportunity to do so.

[24]. The GEERS scheme operates as an administrative, not a legislative scheme. It is a scheme of last resort. It does not substitute for employer obligations to pay all entitlements in full. When payments are made under GEERS, the Commonwealth stands in the shoes of the employee as a creditor – and can thereby make a claim on the distribution of assets according to the provisions of the corporations law.

[25]. Payments made under the GEERS scheme are the full quantum of unpaid wages, unpaid annual leave, unpaid long service leave and unpaid notice in lieu. Redundancy payments under the GEERS scheme are capped at eight weeks (the community standard based on the 1984 TCR case). A maximum wage ceiling for payouts also applies (currently $81,500). These matters, particularly employer responsibility for payments to employees, were emphasised by the federal Minister for Employment and Workplace Relations Tony Abbott in correspondence to industry (including ACCI and our members) in April 2002.

[26]. ACCI supports the GEERS scheme. It is the best of the nationally available public policy options. It provides a considerable level of protection for employees, whilst allowing recovery to be made by the taxpayer of available monies once assets are distributed. It does not directly penalise other employers or employees of other businesses. To the extent that taxpayers contribute to the scheme, employers collectively are also taxpayers and contribute to a community safety net alongside other taxpayers.

[27]. A number of other initiatives have been taken.

[28].  The corporations law enables a liquidator to reverse uncommercial transactions undertaken in the period immediately prior to insolvency. The federal parliament has amended the corporations law to extend the prohibition on insolvent trading so as to also apply to uncommercial transactions (which would include cases where a company disposes of assets without receiving commercially appropriate returns). The federal parliament has also prohibited transactions and arrangements intended to prevent payment of employee entitlements. These amendments empower the Federal Court to order persons such as directors of the relevant company to pay compensation for loss or damage suffered by employees as a result of the transactions or arrangements (on the basis of the civil standard of proof). ACCI has supported these measures.

[29]. In addition, directors have a long-established duty to prevent insolvent trading, and can be personally liable for company debts incurred in breach of that duty, ie if the liquidator can show that when a debt was incurred, there were reasonable grounds to suspect insolvency and the company was in fact insolvent – though a director is not liable if the director can show that he or she had reasonable grounds to believe that the company was solvent, the issue of solvency had been delegated to a responsible person, they took all reasonable steps to prevent the company from incurring the debt, or because of illness, or some other good reason, they did not take part in the management of the company.

[30]. Despite these measures, the federal government went to the November 2001 election with the following undertaking:

“To give unpaid employee entitlements (wages, annual and long service leave and pay in lieu of notice) priority over secured creditors (such as banks and finance companies) when a business becomes insolvent. The Government will balance the impact on business against the importance of employers complying with their legal and moral obligation to pay the entitlements of their employees. An exemption for small business from this proposal will be considered to eliminate any impact on small business lending.” (Howard Government Policy ‘Choice and Reward in a Changing Workplace’ page 24)

[31]. ACCI does not support amendments to the corporations law to implement a super priority for employee entitlements above monies owed to secured creditors. Whilst it may be superficially attractive as an idea, on consideration, it is unsound.

[32]. ACCI concern with a proposal for super priority is that it undermines the concept of security by lenders. The consequence could be that banks and financial institutions conclude that an increased risk of business lending exists, and that rates of interest on lending are thereby increased as a function of that heightened risk. If rates of interest are increased then the impact across the economy is adverse and much broader than the actual extent of the problem supported to be cured.

[33]. Whilst the actual design of such a proposal is important in assessing how severely adverse impacts would be felt across the economy, it is inevitable that even with the best of intention that such a proposal will have much broader economic impacts on employers and employees who neither have experience, nor are likely to experience insolvency or underpayment.

[34]. It is surprising that such an approach is being advocated when the federal government itself rejected the concept just months earlier after extensive analysis and submissions.

[35]. In the August 1999 ministerial discussion paper ‘The Protection of Employee Entitlements in the Event of Employer Insolvency’ the federal government said that:

“removing or weakening protection for secured creditors has a number of problems, most notably increasing the risk of lending, leading to increased lending costs and interest rates. This would adversely affect all business, especially small businesses. Further it may increase the likelihood of lenders foreclosing at an earlier stage to protect themselves.” (paragraph 24, page 5).

[36]. The discussion paper actually posed this issue in question and answer format:

(Q) Why doesn’t the Coalition Government allow employees retrenched to get access to money owed before all other creditors – including banks and secured creditors?

(A) Employees already have a high priority – above unsecured creditors including the Tax Commissioner and ordinary trade creditors, and above creditors who hold a floating charge over a company’s assets. What this question suggests is giving employees a super priority – above secured creditors. There are a number of problems with this approach. Certainly it would mean that lending would be more risky so banks would be likely to put up lending costs, which would adversely affect small business in particular. All businesses would pay increased interest rates even if they are not business that fail to pay worker entitlements. This option could also mean banks close down businesses in difficulty earlier while there are still assets to realize. Potentially this could result in other innocent workers losing their jobs and bearing the price, or small business will simply not be able to afford new employees.” (page 14)

[37]. In a subsequent report entitled “Protection of Employee Entitlements on Insolvency” in January 2001 the federal government said that:

“Employees already have a high priority in the distribution of assets on an insolvency or bankruptcy – above unsecured creditors including the Commissioner for Taxation and ordinary trade creditors, and above creditors who hold a floating charge over a company’s assets. There have been some suggestions that employees should be given priority above holders of fixed securities, either for the whole of the employees’ entitlements, or to a limited extent. This latter path would involve a redistribution of assets which were not legally owned by the employer, either by compulsory acquisition or a levy on holders of fixed securities.

There are some international precedents for such an approach. In Mexico, under the Bankruptcy and Insolvency Law, the employees of a business declared insolvent have first priority in the distribution of both its secured and unsecured assets, up to a certain extent (three months salary or wages, and a ‘seniority payment’ which amounts to 12 days salary or wages for each year of employment).

There are a number of problems with this approach. It would mean that lending would be more risky and so banks would be likely to put up lending costs, which would adversely affect small businesses in particular. All businesses would pay increased interest rates even if they were not businesses that failed to pay worker entitlements. This option could also mean banks would close down businesses in difficulty earlier while there are still assets to realise. Potentially this could result in other innocent workers losing their jobs and bearing the price, or small business simply being unable to afford new employees.

Also, there is no guarantee that even secured assets will necessarily be sufficient to satisfy employee entitlements in any given case.” (paragraphs 49-52).

[38]. These arguments were sound in 1999 and 2001. They remain sound today. Indeed, with the relatively successful operation of the GEERS scheme in the interim the case for intervention of this type is diminished rather than not enhanced.

[39]. It is also worthy to note that the independent Harmer Report, a report commissioned in 1988 by the Australian Law Reform Commission in its General Insolvency Inquiry, also endorsed the existing priority for employee entitlements in the corporations law, and urged that the interests of unsecured creditors should not be overlooked in any alteration of priorities which would run contrary to the principle of equal sharing.

[40]. ACCI is concerned at this proposal for a super priority out of concern for the impact on other unsecured creditors, on the business community, on jobs and the economy as a whole – not because of a desire to keep lending institutions at the head of the queue of creditors per se. The reality is that unless secured lenders are at the top of the priority risk then they will extract a price for increased risk – and businesses – innocent businesses on a broad scale and their staff – will bear the brunt of that.

[41]. If the costs of a maximum priority policy were passed on to business via higher rates of interest or more difficulty in securing funds or earlier foreclosure on businesses then this would have widespread counter productive economic and social impacts.

[42]. The government proposal also has direct consequences for the level of government exposure under the GEERS scheme. Given that the government (on behalf of the taxpayer) stands in the shoes of the employee as a creditor once monies under GEERS are paid, then the government stands to avail itself of the provisions of the super priority – thereby recompensing some (not all) of its payouts under GEERS from available assets, prior to a claim on assets by secured lenders such as banks and finance companies. This may help defray the government’s exposure under GEERS, which the 2002/03 budget estimated to be in the order of $70 million per year.
[43]. In the event that there is a legislative proposal to provide for a super priority it must be structured to minimise to the greatest extent possible these negative impacts. The range of ‘entitlements’ to be afforded super priority should be restricted (e.g. contingent liabilities such as redundancy pay should not be included), and there would need to be some direct measures to prevent the unjustified apportionment of risk to businesses that have no materially altered risk profile.

CONCLUSION 

[44]. The Committee should conclude that the existing priorities on insolvency under the corporations law should not be altered.
[45]. The Committee should acknowledge the problem of unpaid employee entitlements on insolvency but should do so via a perspective that also recognises the exposure that other creditors including small and medium businesses have in cases of insolvency.
[46]. The Committee should not support any policy responses that impose a more severe burden on the business community or the economy.
[47]. The Committee should conclude that the GEERS scheme, together with changes already made to corporations law, whilst not able to provide a perfect solution to what is an imperfect situation, is the best of the immediately available policy options given the broader negative consequences of other alternatives, and should at least be given an opportunity to operate for a substantial period of time before any further significant public policy intervention occurs.
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