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Nature of submission

This submission represents my personal views and does not purport to represent the views of RSM Bird Cameron Partners.

I support the majority of the recommendations of the Companies and Securities Advisory Committee Report on Voluntary Administration
 and recommendations contained in the Report of the Working Party on the Review of the Regulation of Corporate Insolvency Practitioners
.

The integration of corporate and personal insolvency

Corporate and personal insolvency are presently subject to distinct legal regimes. The Corporations Act 2001 (“the Corporations Act”) governs corporate insolvency administrations. The Australian Securities and Investments Commission conducts the administration of the Corporations Act. Reform of the Corporations Act is the responsibility of Treasury. Personal insolvency administrations are governed by the Bankruptcy Act 1966 (“the Act” ). The Insolvency and Trustee Service Australia administers the Act. Reform of the Bankruptcy Act is the responsibility of the Attorney General.

Corporate and personal insolvency law share common principles and origins. The reason for the separation of personal and corporate insolvency laws in separate statutes is historical. However, many jurisdictions have either integrated personal and corporate insolvency laws into a single Act or are in the process of integrating or considering integration. Countries with integrated personal and corporate insolvency laws include the United States, the United Kingdom and Canada. South Africa and New Zealand are presently giving consideration to the question.

In my opinion the integration of personal and corporate insolvency law should be considered.

A debtor in possession regime for Australia

A major criticism of the voluntary administration process by creditors is the cost of the process. The major cost associated with the process is the assumption of control of the business and assets of the company by the administrator. 

The administrator is personally liable for debts incurred by the company during his stewardship. Accordingly, the administrator will implement controls over the operation of the business. These controls are generally well beyond the level of controls a small company would generally be subject to during the directors’ stewardship.  The implementation of these controls is costly. Arguably these controls should have already been in place. 

Further, the appointment of an administrator, like the appointment of a liquidator, or receiver and manager is an event of default for many contacts, giving parties to the contract the right to terminate the contract. Notwithstanding, the moratorium on creditor claims, the business of a company in administration can be brought to a halt as a result of the termination of essential contracts.

In some overseas jurisdictions the management of the company is allowed to retain control of the day to day operations of the company while a restructuring plan is formulated. These administrations are sometimes referred to as debtor in possession. Chapter 11 in the United States is the best known of these forms of administration.  The management of the company whilst subject to protection from creditor claims by way of a moratorium formulates a restructuring plan for consideration by creditors. The company will commonly engage experts to advise them on the plan and an independent insolvency practitioner will be called in to provide creditors with a report on the company’s financial position and the restructuring plan.

I am of the opinion that consideration should be given to formulating an Australian debtor in possession regime as an alternative to the voluntary administration process.

The appointment, removal and functions of administrators and liquidators

The deregulation of the market for corporate insolvency practitioners

The enactment of the Corporate Law Reform Act 1992 (“the CLRA”) implemented radical changes to the practice, philosophy and culture of corporate insolvency practitioners. 

The legislation sought to codify a rescue and rehabilitation culture in corporate insolvency through the voluntary administration provisions now contained in Part 5.3A of the Corporations Act 2001 (“the Act”). The changes in corporate insolvency law implemented by CLRA were based on the recommendations of the report of the General Insolvency Inquiry (“the Harmer Report”)

Before the commencement of the voluntary administration provisions the majority of corporate insolvency appointments were court liquidations. Only an official liquidator could be appointed as liquidator of a court winding up. Official liquidators were recognised as more experienced insolvency practitioners than registered liquidators.  Satisfying the requirements for registration as an official liquidator was more onerous than satisfying the requirements for registration as a registered liquidator.

The acceptance of the voluntary administration process as the preferred option for directors of companies experiencing financial difficulties has resulted in a dramatic decline in court liquidations. The domination of the market by official liquidators has been overturned. Notwithstanding that the majority of voluntary administrations ultimately result in the winding up of the company (as a creditors’ voluntary winding up) the dominance of market by official liquidators has been replaced by a dominance of the market by registered liquidators.  

The result of this change has been the proliferation of small insolvency practices throughout the country. Ultimately, this has lead to an increase in competition for appointments among insolvency practitioners. Since the introduction of the voluntary administration process, the marketing of insolvency services has undergone dramatic change. Regrettably, some insolvency practitioners have adopted an ambulance chasing mentality since the incorporation of the voluntary administration mechanism into the law. Companies that have had winding up proceedings commenced against them are being contacted on behalf of insolvency practitioners before the Court has considered the winding up application. This contact, in many cases, leads to the appointment of an administrator to a company with no prospect of formulating a proposal acceptable to creditors. The insolvency practitioner benefits from an appointment he or she is unlikely to have gained if the Court had wound up the company.

Marketing techniques of this type and associated claims of bias have been around for many years, as the following quotations demonstrate:

‘I am sorry to see your name in the Gazette and write to offer my services to prepare your balance sheet for the Court. You can rely on my doing anything for you in my power.’

Michael Cannon in his study of the Melbourne land boom and subsequent bust, made the following comments concerning the conduct of some insolvency practitioners in Melbourne during the last decade of the nineteenth century:

i. Friendly trustees were appointed by creditors to administer the composition. Many trustees acted for their friends and business associates. 

ii. Some trustees employed professional touts to sniff out impending insolvencies. Other trustees were known to either canvass for votes, or have touts do it on their behalf. 

iii. Some trustees were even known to do deals on the side to the detriment of the general body of creditors.
  

The company’s power to choose its own administrator has the potential to colour any such appointment. This is the case whether or not the administrator is truly independent. However, this must be balanced against one of the objectives of the voluntary administration process, that is the timely and inexpensive initiation of the process. Alternative methods of initiating the appointment including court or regulatory involvement are likely to be slower and more expensive than the present process. Further, the capacity of the company director to choose the administrator may encourage more timely action by the director. Please see my comments below at the heading “independence of company administrators” for my recommendation for dealing with real and perceived independence issues.

The object of the voluntary administration process

The object of Part 5.3A is:

‘to provide for the business, property and affairs of an insolvent company to be administered in a way that:

(a) maximises the chances of the company, or as much as possible of its business, continuing in existence; or

(b) if it is not possible for the company or its business to continue in existence -  results in a better return for the company's creditors and members than would result from an immediate winding up of the company.’

In 1988, the Harmer Report recommended a slightly different object for the proposed voluntary administration. 

'(1) The purpose of this Part is to provide for the voluntary and orderly administration of the affairs of a company leading to either –

(a) an arrangement between the company and its creditors for the satisfaction of the debts of the company, in full or in part, and, if in part, for the release of the company from the amounts unpaid; or

(b) an orderly winding up of the affairs of the company under [the Part relating to the winding up of companies in insolvency]
(2) The purpose of an arrangement between a company and its creditors under this Part is either –

(a) a more advantageous realisation of the company’s assets than would be effected by an immediate winding up under [the Part relating to the winding up of companies in insolvency]; or

(b) the continued existence of the company or of the whole or part of its business.’

Kevin McGuiness identified the potential for mischief associated with the object, in commenting on the legislation proposed to enact the Harmer Committee’s recommendations. He said: 

‘ The general intent behind Part 5.3A is primarily to continue the company in existence; any concern for creditors is secondary.’
 

McGuiness argued that the object of the Part 5.3A contained in the Corporate Law Reform Bill 1992 should be amended. He suggested that the object of the Part should be:

‘The object of this Part is to provide for the voluntary administration of the business, property and affairs of an insolvent company so as to maximise the chances that the company, or so much of it as possible, shall continue in existence without undue prejudice to the return to the company’s creditors and members that would result from an immediate winding up of the company.’

The defined object of Part 5.3A of the Corporations Act (“the Act”) is sometimes relied upon by some insolvency practitioners to justify the promotion of proposed arrangements that benefit only the company or its officers.  The defined object of the Part is commonly considered by the Courts in determining applications by aggrieved parties to have deeds of company arrangement set aside. 

In my opinion the Object of Part 5.3A should be amended to clearly state that the continuation of the company’s business is a secondary objective to providing a better return to the company’s creditors than an immediate winding up of the company. 

Independence of company administrators

The independence of the administrator is a cornerstone of the voluntary administration process. The administrator must be, and be seen to be, independent. The report of the General Insolvency Inquiry (“the Harmer Report”) said:

‘It is important that the administrator not be the ‘puppet’ of the directors or other persons connected  with the company. The administrator must assert total independence so that creditors receive objective information.’

The legislature has, at Section 448C of the Act, sought to impose a requirement for independence on persons acting as company administrators. Section 448C(1) disqualifies certain persons from acting as administrator of a company. 

The Law also prohibits the use of inducements to members or creditors of a company to obtain appointments. In my opinion, Section 595 clearly needs amendment to catch inducements to company officers in its net. 
The legislature did not implement the recommendation of the General Insolvency Inquiry (‘the Harmer Inquiry’). The Harmer Inquiry recommended:

‘The administrator will be required to declare associations with the company and any circumstances which may make it difficult for the administrator to act impartially.’

The Harmer Inquiry recommended that this statement by the administrator be lodged with the Commission immediately upon the administrator’s appointment. Draft legislation contained in the report provided:

‘ (1) A person who consents to appointment as the administrator of a company shall forthwith lodge with the Commission a statement that declares– 

(a) any prior or present professional or other association that the person, or that a partner or employee of that person, has had or has –

(i). With the company or with a company that is or has been a related company; or

(ii). With a member, officer or creditor of the company or of a company that is or has been a related company,

in respect of the affairs of the company, so far as they are known to the person, and discloses fully and truly the circumstances of the association; and

(b) Any circumstances, other than such an association, known to the person that may make it difficult for the person to act impartially as the administrator of the company.

(2) If the statement contains a statement that, to the knowledge of the administrator, is false or misleading in a material particular, the administrator is guilty of an offence

Penalty:’

In June 1998, the Legal Committee of the Companies and Securities Advisory Committee issued its final report on Corporate Voluntary Administration (‘the CASAC Report’). The Committee at Recommendation 36 said:

‘All administrators (whether appointed under s 436A, 436B or 436C) should be required to table a statement of interest at the first meeting of creditors. The statement should disclose any professional, personal and business relationships of the administrator and his or her firm with the company or its officers, members or creditors that the administrator knew or should have discovered upon reasonable inquiry, including as an accountant or other professional adviser (other than the relationship arising merely from the company’s request that the person be an administrator)’.

In discussing administrators’ statements of interests, the Committee made the following comments:

‘However, it would be reasonable to limit the disclosure requirements to those matters that the administrator can discover by making reasonable enquiries. This limitation would still be stricter than a requirement for administrators merely to disclose associations of which they are aware, but would excuse them from liability for not disclosing something of which they could not be reasonably aware.’
 

The Insolvency Practitioners Association of Australia issued a discussion paper in which they recommend that members dispatch with the notice of the first meeting of creditors a statement of interest along the lines proposed in the CASAC Report. The recommendations contained in the discussion paper have not yet been adopted by the Association as best practice.

I recommend the incorporation of a code of ethics for insolvency practitioners into the Corporations Regulations. This approach has been adopted in Canada. The Canadian Bankruptcy and Insolvency Act imposes on trustees a code of ethics:

 
‘Code of ethics 

13.5 A trustee shall comply with such code of ethics respecting the conduct of trustees as may be prescribed.’ 
 

The prescribed code is incorporated in the Bankruptcy and Insolvency Rules, (Canada), ss 34 – 53. A copy of this code is incorporated in this submission as Annexure 2. 

The casting vote

The power to exercise the casting vote given to the chairperson (in most cases the liquidator or administrator) of meetings of creditors by the Corporations Regulations 2001 (“the Regulations”) exposes insolvency practitioners to potential conflicts of interest. The power given to exercise the casting vote is in my opinion a serious deficiency in the law.

The Corporations Regulations 2001 allows for resolutions to be decided on the voices unless a poll is demanded. 
 

If a poll is demanded reg 5.6.21(2) provides that a resolution is carried if: 

(a) a majority of the creditors voting (whether in person, by attorney or by proxy) vote in favour of the resolution; and 

(b) the value of the debts owed by the corporation to those voting in favour of the resolution is more than half the total debts owed to all the creditors voting (whether in person, by proxy or by attorney).

Reg 5.6.21(3) provides that if a poll is demanded a resolution is not carried if: 

(a) a majority of creditors voting (whether in person, by proxy or by attorney) vote against the resolution; and 

(b) the value of the debts owed by the corporation to those voting against the resolution is more than half the total debts owed to all creditors voting (whether in person, by proxy or by attorney).

If a result is not achieved reg 5.6.21(4) enables the person presiding at the creditors’ meeting (usually the liquidator or administrator) to exercise a casting vote for or against the resolution.

In my opinion the casting vote should be eliminated. If the required majorities are not achieved the motion should be regarded as having been defeated. 

Creditors’ Voluntary Liquidations

I support the retention of this form of administration. However, I am of the view that directors should be empowered to resolve that the company be wound up and appoint a liquidator in the same manner as they can appoint an administrator. Creditors should be provided with the opportunity to appoint a liquidator of their choice if not satisfied with the Directors’ choice at a meeting held within 14 days of the liquidator’s appointment.

The prohibition on commencing to wind up a company voluntarily after an application has been made to the court to have the company wound up should be retained.

This may overcome the unnecessary incurrence of costs associated with the voluntary administration procedure where the company has no prospect of rehabilitation and the appointment is to fast track a liquidation. 

This will also overcome the difficulty associated with Section 222AOB of the Income Tax Assessment Act 1936. The section can only be practically complied with in order to avoid personal liability by the appointment of an administrator (refer Re: Raymond Kenneth Scobie and Patricia Ellen Scobie Ex Parte: Deputy Commissioner of Taxation (1995) ATC 4525).

The appointment of the administrator

The company’s directors may appoint an administrator.
 A creditor with a charge over all or nearly all of the assets of the company may appoint an administrator.
 A liquidator or a provisional liquidator of the company may appoint an administrator.
 The person appointed must consent and be a registered liquidator.

The majority of company directors will choose to appoint an insolvency practitioner of their own choice. The power of the company’s directors to choose the administrator leads to a natural tension between the requirement for independence and the perception of independence. 

The present legislation penalises a creditor who has incurred the not insubstantial costs associated with the issue of a statutory demand for payment and ultimately an application to wind up the company, by allowing the company to initiate an administration while a winding up application is pending. 

I am of the opinion that a voluntary administration should be prohibited from being initiated if an application for the winding up of the company has been filed. Alternatively, if the petitioning creditor has nominated an insolvency practitioner to act as liquidator in the event an order is made to wind up the company, that practitioner should be appointed as administrator.

Transition of administration or deed of company arrangement to creditors voluntary liquidation.

The law presently provides for the administrator of the company to become the liquidator of the company if creditors resolve that the company should be wound up. Creditors are presently unable to nominate another insolvency practitioner to act a liquidator of a company. Creditors should be empowered to nominate someone other than the administrator to act as liquidator of the company in these circumstances. 

Uncommercial Transactions

In order for a liquidator to set aside a transaction as an uncommercial transaction the liquidator must first establish that the transaction was an insolvent transaction. The transaction must have been entered into when the company was insolvent, or the company must have become insolvent as a result of entering into, or giving effect to the transaction.

Section 588FB of the Corporations Act provides:  

(1) A transaction of a company is an uncommercial transaction of the company if, and only if, it may be expected that a reasonable person in the company's circumstances would not have entered into the transaction, having regard to: 

(a) the benefits (if any) to the company of entering into the transaction; and 

(b) the detriment to the company of entering into the transaction; and 

(c) the respective benefits to other parties to the transaction of entering into it; and 

(d) any other relevant matter. 

(2) A transaction may be an uncommercial transaction of a company because of subsection (1): 

(a) whether or not a creditor of the company is a party to the transaction; and 

(b) even if the transaction is given effect to, or is required to be given effect to, because of an order of an Australian court or a direction by an agency. 

In my opinion insolvency should not be a prerequisite for a provision whose aim is to stop debtors disposing of their assets at less than their true worth. The requirement of insolvency for the operation of this provision should be contrasted with the equivalent provision in the Bankruptcy Act 1966 and its predecessor, which was incorporated into company insolvency law. Neither the present section 120 dealing with undervalued transactions or its predecessor dealing with voidable settlements required the trustee or the liquidator to demonstrate that the company or the debtor was insolvent at the time it disposed of its assets at less than their fair value.

Voidable dispositions

Prior to the enactment of the CLRA dispositions of property by a company during the period after the filing of an application to wind up the company by the court and the making of the order to wind up the company by the court were void against the liquidator. Changes to the definition of the commencement of the winding up (previously the date of the filing of the application to wind up the company) now the date of the making of the winding up order has impacted on the utility of this provision. In my opinion the provision should be amended to make the provision operative from the date of the filing of the winding up application. 

Presumptions of insolvency

A liquidator is empowered to recover compensation for the benefit of creditors from company directors if they allow the company to continue to trade when insolvent. Additionally certain transactions (eg. unfair preferences and uncommercial transactions) with third parties can be set aside if it can be demonstrated that the transactions took place when the company was insolvent or the company became insolvent as a result entering into the transaction. 

Establishing when a company became insolvent is one of the most difficult tasks that confronts an insolvency practitioner. The task is made more difficult when the company’s financial records are incomplete or poorly maintained. A rebuttable presumption of insolvency was introduced into the Law in the CLRA. If a company fails to maintain adequate accounting records the company is deemed to have been insolvent for the period to which the inadequacy relates. However, the presumption is not available in actions against third parties. Poorly maintained or inadequate books and records remains a problem experienced in many company windings up. 

Consideration should be given to expanding the available rebuttable presumptions of insolvency available to company liquidators in order to reduce the cost and difficultly in recovering assets for the benefit of creditors as a whole.

Further investigatory powers

The corporate insolvency practitioner would benefit from being provided with powers equivalent to a trustee of a bankrupt estate. These powers can be exercised in a more cost-effective manner without the involvement of the Court than the traditional public examination. A person may be required by the Official Receiver to provide information or give evidence under oath and produce books for the purposes of and in connection with the performance of the functions of a trustee or the Official Receiver.
 The trustee is entitled to access to the books of an associated entity and may accompany the Official Receiver in gaining access to premises and books for the purpose of performing his or her duties.
  The question of legal professional privilege and its relevance and applicability to commercial law should be subject to a separate inquiry.

Trading Trusts

The Harmer Report recommended the incorporation of provisions into the Corporations Act to clarify the duties of insolvency practitioners and the rights of creditors in insolvency administrations involving trading trusts.  I support the incorporation of these provisions into the law.

Assetless Companies Fund

The Harmer Report recommended the establishment of an assetless companies fund. The change in the market resulting from the introduction of the voluntary administration provisions has further diminished the quality of appointments originating in the Courts. Most companies with assets find themselves subject to voluntary administrations whether or not there is any intention of proposing an arrangement with creditors.

Companies the subject of court originated liquidations are commonly assetless. Liquidators appointed to these administrations endeavour to minimise the costs incurred and rely on section 545 of the Act to undertake minimal work on the administration. 

The major originators of Court appointments are now Workers Compensation Insurers and the Australian Taxation Office. The establishment of an assetless companies fund to pay insolvency practitioners to undertake a minimum level of investigation would in my opinion encourage better corporate conduct.

Treatment of employee entitlements

Use of employee votes at creditors’ meetings

Only the appointment of a liquidator by the Court and the publication of the winding up order operates as a notice of dismissal for employees. In any event the liquidator may waive the notice of dismissal 
. Neither the appointment of an administrator, a receiver, a receiver and manager or a liquidator in a voluntary winding up operates as a notice of dismissal of employees.

If an employee has not had his or her employment terminated, what is the extent of the employee’s claim against the company before their employment is terminated?  They would of course be entitled to claim any unpaid wages. Perhaps they may be entitled to claim accrued annual leave and long service leave that is presently payable. However, claims for payment in lieu of notice, redundancy etc do not become payable until the employee’s employment is terminated.  These claims are contingent claims. That is they are dependent on the happening of a specific event, that is, the termination of the employee’s employment.

My experience is that many company directors solicit proxies from their employees with a view to ensuring that their will is imposed on the general body of creditors at creditors’ meetings. Notwithstanding, that in many cases employees have not had their employment terminated by the administrator, employees will lodge proofs of debt which include redundancy pay to which they are not yet entitled. The admission of these sums for the purpose of voting at creditors’ meetings can influence the outcome of the meeting.

Treatment of employee entitlements

Employee entitlements are presently afforded absolute priority over the claims of unsecured creditors and priority over secured creditors to the proceeds of assets subject to the floating element of a mortgage debenture/ company charge. 

If employees are also given absolute priority over secured creditors, it could lead to a short-term contraction in the availability of credit or an increase in its cost. Alternatively, it may lead to a proliferation of employment companies employing staff, but holding no assets other than a receivable from an associated trading or operating company. 

Reporting and consequences of suspected breaches of the Corporations Act 2001

The Australian Securities and Investments Commissions does not have the resources available to it to enable it to properly investigate and prosecute suspected breaches of the Corporations Act 2001. The Commission has endeavoured to fulfil its duties in this regard by focusing enforcement efforts on high profile company failures. The media coverage associated with the Commission’s successes is hoped to discourage inappropriate conduct by directors of small to medium sized companies. 

Unfortunately, in my opinion, less than 10% of suspected breaches of the law, are investigated by the Commission. The Commission has recently increased assistance to liquidators in obtaining books and records and reports as to affairs from delinquent company directors. Insolvency practitioners welcome the Commission’s increased efforts. However, the regulator must be adequately resourced to enable it to undertake its statutory obligations including the investigation and prosecution of reported breaches of the Corporations Act 2001 by directors of small companies.

Phoenix Companies

Provisions should be incorporated into the Corporations Act 2001 to prohibit the widespread abuse of the corporate form and limited liability by the promoters of phoenix companies. The use of phoenix companies in the building and construction industry has been widely reported. However, there use is common in most industries. 

The existing avoidance provisions are available to the insolvency practitioner to try to recover the business and assets transferred. However, the insolvency practitioner, like the creditors, is in most cases left with an empty corporate shell with no assets available to fund the pursuit of the business and assets through the various companies that end up with control of the business and or assets.

Annexure 1

Extract from the Canadian Bankruptcy and Insolvency Rules
Code of ethics for trustees

34. Every trustee shall maintain the high standards of ethics that are central to the maintenance of public trust and confidence in the administration of the Act.

35. For the purposes of sections 39 to 52, "professional engagement" means any bankruptcy or insolvency matter in respect of which a trustee is appointed or designated to act in that capacity pursuant to the Act.

36. Trustees shall perform their duties in a timely manner and carry out their functions with competence, honesty, integrity and due care.

37. Trustees shall cooperate fully with representatives of the Superintendent in all matters arising out of the Act, these Rules or a directive.

38. Trustees shall not assist, advise or encourage any person to engage in any conduct that the trustees know, or ought to know, is illegal or dishonest, in respect of the bankruptcy and insolvency process.

39. Trustees shall be honest and impartial and shall provide to interested parties full and accurate information as required by the Act with respect to the professional engagements of the trustees.

40. Trustees shall not disclose confidential information to the public concerning any professional engagement, unless the disclosure is

(a) required by law; or

(b) authorized by the person to whom the confidential information relates.

41. Trustees shall not use any confidential information that is gathered in a professional capacity for their personal benefit or for the benefit of a third party.

42. Trustees shall not purchase, directly or indirectly,

(a) property of any debtor for whom they are acting with respect to a professional engagement; or

(b) property of any estates in respect of which the Act applies, for which they are not acting, unless the property is purchased

(i) at the same time as it is offered to the public,

(ii) at the same price as it is offered to the public, and

(iii) during the normal course of business of the bankrupt or debtor.

43. (1) Subject to subsection (2), where trustees have a responsibility to sell property in connection with a proposal or bankruptcy, they shall not sell the property, directly or indirectly,

(a) to their employees or agents, or persons not dealing at arms' length with the trustees;

(b) to other trustees or, knowingly, to employees of other trustees; or

(c) to related persons of the trustees or, knowingly, to related persons of the persons referred to in paragraph (a) or (b).

(2) Where trustees have a responsibility to act in accordance with subsection (1), they may sell property in connection with a proposal or bankruptcy to the persons set out in paragraph (1)(a), (b) or (c), if the property is offered for sale

(a) at the same time as it is offered to the public;

(b) at the same price as it is offered to the public; and

(c) during the normal course of business of the bankrupt or debtor.

44. Trustees who are acting with respect to any professional engagement shall avoid any influence, interest or relationship that impairs, or appears in the opinion of an informed person to impair, their professional judgment.

45. Trustees shall not sign any document, including a letter, report, statement, representation or financial statement, or associate themselves with any such document, that they know, or reasonably ought to know, is false or misleading, and any disclaimer of responsibility set out therein has no effect.

46. Trustees may transmit information that they have not verified, respecting the financial affairs of a bankrupt or debtor, if

(a) the information is subject to a disclaimer of responsibility or an explanation of the origin of the information; and

(b) the transmission of the information is not contrary to the Act, these Rules or any directive.

47. Trustees shall not engage in any business or occupation that would compromise their ability to perform any professional engagement or that would jeopardize their integrity, independence or competence.

48. Trustees who hold money or other property in trust shall

(a) hold the money or property in accordance with the laws, regulations and terms applicable to the trust; and

(b) administer the money or property with due care, subject to the laws, regulations and terms applicable to the trust.

49. Trustees shall not, directly or indirectly, pay to a third party a commission, compensation or other benefit in order to obtain a professional engagement or accept, directly or indirectly from a third party, a commission, compensation or other benefit for referring work relating to a professional engagement.

50. Trustees shall not obtain, solicit or conduct any engagement that would discredit their profession or jeopardize the integrity of the bankruptcy and insolvency process.

51. Trustees shall not, directly or indirectly, advertise in a manner that

(a) they know, or should know, is false, misleading, materially incomplete or likely to induce error; or

(b) unfavourably reflects on the reputation or competence of another trustee or on the integrity of the bankruptcy and insolvency process.

52. Trustees, in the course of their professional engagements, shall apply due care to ensure that the actions carried out by their agents, employees or any persons hired by the trustees on a contract basis are carried out in accordance with the same professional standards that those trustees themselves are required to follow in relation to that professional engagement.

53. Any complaint that relates to a contravention of any of sections 36 to 52 must be sent to the Division Office in writing.
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