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Summar y

NELA
supports the
Bill

Sunmary of
Recommendati o
ns

The Victorian division of the National
Envi ronnment al Law Associ ati on (NELA)

wel cones the opportunity to make a

subm ssion to the Parlianentary Joint
Statutory Conmttee on Corporations and
Securities (“the Commttee”) inquiry into
t he Corporate Code of Conduct Bill 2000
(“the Bill”).

NELA comrends the Bill and supports, in
principle, the concept of Australian
Conpani es being held responsible for
their actions and conduct in their

over seas operations.

In summary, the main suggestions NELA
offers the Commttee are:

1. to broaden and define specifically the
application of the Bill;

2. to strengthen the enforcenent
provi sions of the bill by including
al ternative penalties, such as adverse
publicity orders, as well as
incentives for conpliance;

3. to consider a concurrent anmendnent to
t he Corporations Law in regards to
reporting obligations and directors
duti es concerni ng environnmenta
performance; and

4. to include appropriate provisions in
line with other Australian and
i nternational environmental laws to
ensure a nore conprehensive protection
of the environnment.




Appl i cat.i
on

Redefinition
of overseas
cor poration

| ncl usi on of
j oi nt
vent ures

| ncl usi on of
definition of
subsi di ary

To ensure that obligations are not too
easi |y avoi ded by Corporations which

m ght ot herw se cause danmage to the

envi ronment, a nunber of inclusions would
be appropri ate:

Section 6 of the Bill defines an overseas
corporation as a body corporate which
enpl oys or engages the services of 100 or
nore persons in a country other than
Australi a.

It is submtted that Australia follow the
recomrendati on of United States
Congresswoman Cynt hia McKi nney ( as
outlined in Bill H R 4596, the Draft

Cor porate Code of Conduct Act) and
require that a body corporate which

enpl oys nore than 20 persons in a foreign
country conply with the Bill. The
smal | er nunber ensures that it would be
nore difficult for corporations to evade
application of the |egislation.

The Bill applies to corporations, holding
conpani es and subsidiaries but does not
expressly relate to the situation of a
joint venture. A joint venture can take
an incorporated or unincorporated form

It may be described as a situation where
several participants are engaged in a
particular project with a viewto
generate a shared product, rather than an
i ndefinitely continuing enterprise.

The situation of a joint venture is
common, for exanple, in the mning and
petrol eumindustries. To ensure that the
Cor porations Code is conprehensive in
nature it is recomended that the Bill
cover the situation of the joint venture.

The term subsidiary, as included in
section 4 of the Bill is currently
undefined. It is submtted that an
appropriate definition of a subsidiary be




I ncluded to avoid confusion and to ensure
t hat corporations do not evade the Code
by establishing operations in other
countries using the veil of a subsidiary.

It is reconmended that the Bill adopt the
Corporations | aw test of determ ning a
subsidiary - which is a test of control:

Section 46 of the Corporations Law
provi des that a body corporate will be
a subsidiary of a body corporate if the
ot her body corporate has control of the
board, can cast nore than half of the
maxi mum nunber of votes at a general
neeting or holds nore than half the

i ssued share capital; and

Section 50AA which provides that an
entity controls a second entity if the
first entity has the capacity to
determ ne the outconme of decisions
about the second entities financial and
operating policies.

This definition of subsidiary would help
to ensure that Corporations which are
substantially controlled by Australian
Conpani es woul d not be able to evade
application of the law due to a techni cal
| ack control in the formof a percentage
of owner shi p.



Penal tiI es
&
Enf or ce men
t

Initiative
based
appr oach

To ensure that the Bill produces a

regul atory regi me whi ch encourages
conpliance the foll owi ng reconmendati ons
are put forward:

It is submtted that the Bill should

i ncorporate initiative based neasures as
wel |l as penalties to ensure corporate
conmpl i ance. Positive encouragenent should
I ncl ude neasures such as:

t he awardi ng of governnent contracts on
t he basis of continuing conpliance with
t he Code; and

benefits attached to a continued
conpl i ance with annual reporting
requi rements, such as positive
publicity.

Exanpl es of effective current environnent

| egi sl ation which use initiative based
conpl i ance mechani sm are evident in the

Vi ctorian Environment Protection Act 1970.
Sections 26A-E relate to accreditation.
V\hi | e non-conpliance with the sections

i nvol ves the recei pt of considerable fines
the process is incentive based for those
who do conply. Section 26B, for exanple,
allows for a grant of accreditation if the
Authority is satisfied that the |icence
hol der:

(1) has denonstrated a high | evel of
envi ronment al performance; and

(i) can denonstrate an ongoi ng
capacity to mamintain and inprove
envi ronnent al performance.

Anot her exanple is the proposed United
St ates Code of Conduct (section 4) which




Al ternative
penal ti es

requi res Federal Agency heads to give
preference in the award of contracts to
entities adopting and enforcing the Code.

A further positive incentive could take
the formof a public report outlining the
conpanies with the best conpliance
records.

Use of such an incentive approach, coupl ed
wi th penalties for non-conpliance, would
be an effective way to achieve the ains of
the Bill.

Al ternative penalties, for exanple the
publ i shing of crines commtted under the
act, is another effective way of achieving
a greater |level of conpliance.

It is submtted that the Corporate Code
adopt alternative penalties simlar to the
Vi ctorian Environment Protection

(Enf orcenent and Penalties) Act 2000,
particularly Section 67AC which states
that in the event that a court finds a
person guilty of an offence the court nay
do one or nore of the foll ow ng:

publicise the offence (67AC(2)(a));

publicise the environnental consequences
of the offence (67AC(2)(a));

publicise the penalties inmposed
(67AC(2)(a); and

to carry out a specific project for the
restoration or enhancenment of the
environnent in a public place or for the
public benefit (67AC(2)(c)).

The above penalties encourage conpliance
because it is in the Conpani es best
Interest to avert the risk of adverse
publicity which often has nore of an

i npact on a Conpani es’ bottomline than
fines.



Reporting

Current
Cor por ati ons
Law

Directors
Duti es

It is reconmmended that the reporting
requi rements of the Bill be combined with
the reporting requirements in the
Corporations Law, nanely Section
299(1)(f) of the Corporations Law.

Section 299(1)(f) states that the
director’s report for the financial year
must outline details of the entity’s
performance in relation to environnenta
regul ation. The section applies when the
entity’'s operations are subject to any
particul ar or significant environnental
regul ation at either a state or
Commonweal th | evel .

To ensure that the Code is included as a
significant environnmental regulation
consi deration should be given to a
concurrent anmendnent to the Corporations
Law to strengthen and give nore
specificity to that provision and to
expressly refer to the reporting

requi rements of the Code. Furthernore

t he Code should also include an express
reference to adherence to the

Cor porations Law reporting requirenents.

Tying the Code to the reporting

requi rements pursuant to the Corporations
Law ensures that the general directors
duties of acting in good faith apply to
environnental reporting (as outlined in
section 184(1) of the Corporations Law)
The creation of a duty to report in good
faith on the environnental performance of
the conpany will ensure that a greater

| evel of conpliance can be achieved.

The existence of such a duty al so
provides directors with a legislative
reason for supporting good environnent al
practices when needing to defend an
action which may not provide maxi mum

i mmedi ate profits (although invariably
good environnmental standards will help
profits).
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It is inportant to consider the follow ng
points to ensure that the |egislation does
not contain any | oopholes which may enabl e
corporations to avoid conpliance with

envi ronment al standards:

While the religious exceptions may be
required to ensure that corporations
are not forced to break fundanent al
religious rules in countries other than
Australia when adhering to the Code,
NELA submts that the exception be
narrow y defined so that the exception
is not used to circumavigate

obl i gati ons.

The Bill requires environnental inpact
assessments and has a limted
requirenment in relation to appropriate
policies. It NELA's subm ssion that, to
be consistent with environnental |aws
currently in force in Australia, the
Code should also require the

I mpl ementati on of a conprehensive

Envi ronment Managenent System for al

cor porations operating overseas.

Simlarly the standard of Environnental
| mpact Assessnment for all new

devel opnents [section 7(2)(f) ] should
be stipulated to be equivalent to the
hi ghest | evel of assessnent required in
Austral i a.

To encour age environnent al
responsibility at a global |evel a
section penalising instances of bribery
shoul d be adopted. Bribery offshore is
often a daily part of business
transacti ons and perhaps the only way




| nt er nati onal
benchmar ks

to curb the use of it by Australian
conpani es offshore is to tighten
corporate governance rules in
Australi a.

To ensure that the Code remmins a
flexi ble and current regulatory tool
reference to the guidelines set out by
I nternational conventions may be

i nportant in the area of environnental
regul ati on and standards. Using the
Kyoto protocol as a benchmark, for
exanmpl e, of environnmental expectations
in the area of acceptable |evels of

gr eenhouse eni ssions is one way of
ensuring the Code continues to be
consistent with international trends.





