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Introduction

Thank you for the opportunity to make submissionsthis Inquiry into theSocial
Security and Other Legislation Amendment (Welfaegoffn and Reinstatement of
Racial Discrimination Act)Bill 2009(the ‘Welfare Reform BiIll'); the Families,
Housing, Community Services and Indigenous Affaawrsd Other Legislation
Amendment (2009 Measures) Bill 202&d theFamilies, Housing, Community Services
and Indigenous Affairs and Other Legislation Ameedm(Restoration of Racial
Discrimination Act) Bill 2009referred to collectively as the ‘Bills’).

EXECUTIVE SUMMARY

The Committee's terms of reference broadly go toeestigation into the effectiveness
of the Government’s proposal for the redesign @ Morthern Territory Emergency
Response (NTER) how it will work to overcome disabage in Aboriginal
communities and whether the proposed measureevitost-effective. The Committee
also seeks input on alternatives to the Governregmtposals.

Restoring the Racial Discrimination Act

In this submission, NAAJA expresses strong supgort the full and immediate
restoration of théRacial Discrimination ActHowever, we call on the Government to
work in genuine partnership with Aboriginal people address the significant
challenges that people, particularly in remote, mamities face. As currently proposed,
we do not believe that the NTER redesign succeeds-setting the relationship with
Aboriginal people in the Northern Territory.

NAAJA commends to the Government a community-legragch to finding solutions
to problems in communities. Adequate resourcinghenground in the areas of health,
housing, education, employment and community sesvare the keys to overcoming
disadvantage in communities.

In relation to the Government’s proposed restoratite Racial Discrimination Act,
NAAJA guestions the Government's contention that NTER measures are ‘special
measures’. There is a distinct lack of solid antalbée evidence to support the
continuation of the measures. Some only serveltel |lstigmatise and further alienate
Aboriginal people from a community-led approacliinoling solutions.

This country has followed a consistent pattermgiasing on Aboriginal people what is
thought best for them. We commend to the Governraerin-discriminatory approach
as the only way forward. It is only when the samles are applied to all Territorians
that Aboriginal people in the Northern Territoryleel that decisions are not simply
being made for them and imposed on them and tlegtlthve a genuine role in shaping
their own destiny. Thé-uture Directionsconsultation process left many Aboriginal
people feeling that the Government had made thegistbns before the consultations
even took place.
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The NTER measures

We detail in this submission our response to tidéEER measures within our area of
expertise.

In relation to alcohol restrictions, NAAJA considethe redesign of the measure as
improved but still discriminatory, damaging and wmkable. We call on the
Government to move away from a starting point @inket bans. There is no evidence
to say that these are serving their intended perpdée call on the Government to
empower communities to drive solutions to alcoh@duse that are appropriate to the
needs of individual communities. Foremost amonisesé will be putting a range of
culturally appropriate and accessible alcohol memit programs on the ground, in the
same way that the Government is putting policehinatrol services and increasing
numbers of government workers on the ground.

NAAJA rejects the continuation of the ‘prohibitedatarials’ restrictions. It is symbolic

of many of the problems with the NTER: there isplymo evidence to support it, and
it has only stigmatised communities as consumerngoofiography and perpetrators of
violence and child abuse.

The law enforcement measure that has given extreoeecive powers to the Australian
Crime Commission should be removed. The poweraart} discriminatory in that it
only applies to Aboriginal people in prescribedaseThere has been no evidence to
support the stripping of fundamental civil libegtjesuch as the right to silence, that this
measure entails.

In relation to the community stores licensing measNAAJA supports the inclusion of
food security as an assessable matter, the stemggdhgovernance requirements, and
the option that a store not be required to obtdioeace where to so would be unduly
burdensome.

The proposed changes to the Social Security AppBalsinal that provide for pre-
hearing conferences and government agency patimipare likely to further reduce
access to justice by Aboriginal people. NAAJA supgdhe retention of the current
system, whereby appellants have access to thengiilwithout undue formality or the
need to engage in an adversarial contest with Elarikr

In relation to income management (dealt with sepéran Part Ill), we contend that the
resources used to fund the proposed system ofaspand wide-reaching government-
imposed income management would be more usefulBctid to addressing the root
causes of social and economic disadvantage in contigsl In the alternative, a system
of voluntary and case-by-case income managemeéntos preferred.

Customary Law

NAAJA seeks in this submission to highlight thduee by Government to even include
Customary Law in the NTER redesign. NAAJA calls tbie immediate repeal of
provisions relating to Customary Law, and for Algoral people to be restored the
same rights as other Territorians to put all rei¢évaatters before a court in sentencing
and bail proceedings. We also call on the Govertniertake steps to value and
strengthen Customary Law. It is imperative to rerbenthat these are systems of law
that have successfully functioned for thousandgeairs and which continue to play an
active and vital role in contributing to communifystice outcomes alongside the
conventional criminal justice system.
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NAAJA

The North Australian Aboriginal Justice Agency’'sANJA) charter is to provide high
quality and culturally appropriate legal aid seedcfor Aboriginal and Torres Strait
Islander people within the North Zone of the North&erritory. The operations of
NAAJA are to:

» ensure that legal assistance is provided in the aftesctive, efficient and
economic manner;

» provide quality, culturally appropriate and acceleslegal aid related services to
Aboriginal people through legal advice and repréa#on in Criminal Law,
Civil Law and Family Law;

» provide legal representation in the following ceuSupreme Court of the
Northern Territory, Magistrates Court both in Damvaind Katherine and on
circuit in remote communities, Family Court and &ed Magistrates Court;

« coordinate law reform and policy activities andiwkl community legal
education and information;

» endeavour to secure the services of language eterg to assist Aboriginal
persons with matters in respect of which they aoeided with legal assistance;
and

« train and employ Aboriginal people.

NAAJA legal services

NAAJA has a civil and a criminal legal section pag advice and case work, as well
as a dedicated advocacy program. In addition, NAAd#ploys two lawyers to run the
Welfare Rights Outreach Program (WROP). The WROP fusded by the
Commonwealth Government to provide casework andicadvcommunity legal
education and capacity building for government and-government organisations in
relation to Centrelink and Income Management.

Further information about NAAJA's services can barfd atAttachment A.
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NAAJA's response to the Bills
NAAJA’s submission in relation to the Bills is ihree Parts.
Part | concerns the Government's proposed legisiatio reinstate theRacial
Discrimination Act 1975RDA) in a manner consistent with Australia’s imt&tional
commitments under the UN Convention on the Elimoratof All Forms of Racial
Discrimination (the Convention).

Part Il addresses specific NTER measures that einenvNAAJA’s area of operation of
experience and expertise, excluding income manageme

In addition, this part covers the proposed changeshe Social Security Appeals
Tribunal and, and highlights issues relating totGusry Law.

Part 1ll focuses on income management, in recagmivf the significance of the
proposed changes and their impact on NAAJA'’s clggotp.
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PART | - REINSTATEMENT OF THE RACIAL DISCRIMINATION ACT

As we stated in our joint submission with the Cah&ustralian Aboriginal Legal Aid
Service (CAALAS) to the Senate Select Committee Regional and Remote
Indigenous Communities, ‘it is imperative the Conmwealth Government continue its
commitment to thdRacial Discrimination Actas a fundamental principle for Australia
and follow through on its pre election oppositientlhie provisions which suspend the
operation of thdRacial Discrimination Act

1.1. Restoring the RDA is imperative

NAAJA supports the Commonwealth Government’s dewireeinstate the RDA. We
share the view of the Government that a ‘heightefioeds on respectful engagement
with Indigenous peoplé’is imperative. And we agree with the sentimentt e
‘reinstatement of the RDA ... will serve to restongnity to communities and give
them the backing and incentive to become involvedriving long-term solutions’’

However, as the Aboriginal and Torres Strait Isem&ocial Justice Commissioner
observed in his 2007 Social Justice Report, the Rlirivolved:

‘introducing measures that undermine the rule of énd that do not guarantee
Aboriginal citizens equal treatment to other Aulgires. If this is the case it places
a fundamental contradiction at the heart of the iN€rvention measures. This
will inhibit the building of relationships, partredips and trust between the
Government and Indigenous communitiés’.

Restoration of the RDA may convey the restoratibregual treatment and a sense of
dignity. However, if that restoration is disingemscand if it justifies a perpetuation of
second class treatment for Aboriginal Australiangill do nothing at all to contribute
to Aboriginal people being given ‘the backing amatentive to become involved in
driving long-term solutions’.

Whilst we agree with restoring the operation of Ri2A, NAAJA is concerned that the
Government’'s means of restoring the RDA is notampliance with Australia’s human
rights obligations under the International Convemton the Elimination of All Forms

of Racial Discrimination (the Convention), and vahly further damage its relationship
with Aboriginal people in the Northern Territory.

1.2. The Convention and the RDA

Australia has a proud history of being at the famef of efforts to combat racial
discrimination. The Convention enshrines the ppleciof non-discrimination. It was
adopted by the General Assembly of the United Matim 1965. Australia became a
signatory in 1966 and became a party to the Comveim 1975. As a party, Australia is

! Joint Submission by the Central Australian Aboragibegal Aid Service and the North Australian Algimal
Justice Agency to the Senate Select Committee gioR& and Remote Indigenous Communities , Jun&,280

2 Australian Government, ‘Policy Statement LandmaefdRm to the Welfare System, Reinstatement of theid®
Discrimination Act and Strengthening of the North@erritory Emergency Response’, 2.

% Ibid, 2.

4 Aboriginal and Torres Strait Islander Social Just@ommissioner$ocial Justice Report 20pAustralian Human
Rights Commission (2007), 248.
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required to submit regular reports to the Commitbee the Elimination of Racial
Discrimination as to the legislative, judicial, @yl and other measures we have taken to
give effect to the Convention.

Also in 1975, the Australian Parliament passed Ri2A. The RDA makes racial
discrimination unlawful throughout Australia. Impamtly, it overrides State or
Territory laws that are inconsistent with the R»Athe extent of their inconsistency.

1.3. The NTER redesign

The Government in its Policy Statement says thasiiis provide that ‘all the laws that
suspended the operation of the RDA will be repediteth 31 December 2018.1n
relation to income management, in proposes to dohiy redesigning the measure to
make it non-discriminatory. It proposes to deliee#tte other measures as ‘special
measures’ for the purposes of the RDA.

1.4. Income management, indirect discrimination andhe RDA

NAAJA is concerned that the redesigned income mamagt measure will in its
practical effect be indirectly discriminatory.

As discussed it its ‘Draft guidelines for ensurimpome management measures are
compliant with theRacial Discrimination Actdated11l November 2009, the Australian
Human Rights Commission (AHRC), observes that fecli discrimination occurs
when a term, condition or requirement is impogederallythat is unreasonable and
has a disparate impact on people of a particuta’ra

The AHRC then notes that ‘(i)n assessing whethgorg taken in the implementation
of an income management measure may indirectlyridistate against people of a
particular race, it is necessary to ask:

(@) Are there any terms, conditions or requirementsidp@nposed that are
unreasonable (both in terms of what they requirehow they are
applied)?

(b)  Are there people of a particular race who are wnablcomply with the
relevant term, condition or requirement?

(c) Does the requirement to comply have a negative énppon the equal
enjoyment of rights in public life by people of thace?

If the answer to all of these questions is “yesie implementation of the income
management measure is indirectly discriminatbry.’

® Australian Government, above n.2, 4.
® Australian Human Rights Commission, ‘Draft guidebrfor ensuring income management measures ardianmp
with theRacial Discrimination Act (2009), 7.
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In NAAJA’s submission, there is a serious quesasnto whether the Bills indirectly
discriminate against Aboriginal people in the Nerth Territory.

Many people in the NAAJA client group are subjecirtcome management as a result
of living in a ‘prescribed area’. In effect, thewaill will mean that most of those in
prescribed areas that are currently being incomeaged will remain on income
management, as they will fall within the new diseged youth and long-term welfare
payment recipient categories.

Of the 15,135 people subject to income managenmetiteé Northern Territory at 27
March 2009, 10,284 were in receipt of Newstart whmce, Parenting Payment or
Youth Allowance.” Of this group, it can be assumed that a substgrigortion will
be capturedby the criteria for income management under therdjaged youth and
long-term welfare payment recipient categories.uihfer small number of people on
Special Benefit will also be captured.

Based on the figure above, this leaves 4851 peapleshom 3178 are age, carer or
disability support pensioners. While those in tinsup will not automatically be subject

to income management, they may be caught by theexaible welfare payment

recipient categories. ABstudy, Widow's AllowancedaRamily Tax Benefit recipients

make up most of the balance and they too may firminselves deemed among the
vulnerable.

These figures indicate that with the very broaaiheaf the new categories (and without
taking into account how many people might opt foluntary income management) it is
entirely possible that some 10,000 people, or twas$ of those currently subject to
income management, will be income managed undargtesystem.

Extrapolating from this, we can expect that Abaraipeople in the Darwin metro area
will also be affected in significant numbers givéirat at 1 July 2009, the number of
working-age people in the Darwin metro area idgmig as Indigenous was 5649, with
the Indigenous employment rate of 42.6per ent.

In both regional and remote centres, Aboriginalgbedace barriers to employment that
start with a lack of employment opportunities amdtigrough to barriers to gaining any
available employment. The new system sanctions lpeop the basis of external
structural factors, such as lack of employment stndy opportunities, that are beyond
their control.

The Government’'s new system for income managemesy be touted as non-
discriminatory but the reality is that the initiallout is to take place in the Northern
Territory and expansion of the program will onlycac if the ‘evaluation’ of the
Northern Territory rollout shows that it worked. this stage, this is a measure aimed at

7 Figure extrapolated from Centrelink administrati\aa referred to in Australian Institute of Healtid Welfare,
‘Report on the Evaluation of Income ManagemenhaNorthern Territory’ (2009), 19
<http://www.fahcsia.gov.au/sa/indigenous/pubs/megports/Documents/nt_eval_rpt/NT_eval_rpt.pdf> &ebruary
2009.

8 Australian Government Labour Market Informatiornrtab
<http://www.workplace.gov.au/lmip/EmploymentDataNBlwrthernTerritory/Darwin/> at 5 February 2010.
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the Northern Territory, being implemented in thertNern Territory, and therefore
impacting in greatest numbers on Aboriginal peapléne Northern Territory.

1.5. The redesigned measures, special measures #émel RDA

As noted above, the Bills propose that all NTER smees other than income
management are consistent with the RDA becausesttge\special measures’.

In NAAJA’s submission, there is a serious questamto whether the redesigned
measures are special measures to assist Aborfggoale in the Northern Territory.

1.6. Special measures

The principle of non-discrimination has in-builefibility. It allows for initiatives that
actually target particular racial groups who fan&renched disadvantage. These special
measures, often referred to as affirmative actiopasitive discrimination, are allowed
because they seek to allow the targeted groupjty em equal exercise of their human
rights and fundamental freedoms. They allow for adity) of outcome rather than
equality at law.

The important role of special measures which paditi discriminate on the basis of
race is recognised in section 8(1) of the RDA.slthere that the RDA adopts the
description of special measures in Article 1(4)hef Convention:

‘Special measures taken for thele purposeof securing adequate advancement
of certain racial or ethnic groups or individua¢guiring such protection as may
be necessaryin order to ensure such groups or individuals Egugpoyment or
exercise of human rights and fundamental freeddmadl sot be deemed racial
discrimination, provided, however, that such measwto not, as a consequence,
lead to the maintenance of separate rights foewfit racial groups and that they
shallnot be continuedafter the objectives for which they were taken hbeen
achieved.” (emphasis added)

The High Court considered the question of what titutes ‘special measures’ in
Gerhardy v Browr(1985) 159 CLR 70. Justice Brennan held that theeefour indicia
for a law to be a special measure:

+ the law mustonfer a benefiton some or all members of a class

» themembership of which is based on race, colour, descent, aonal or ethnic
origin

» for thesole purposeof securing adequatdvancementof the beneficiaries in
order that they may enjoy and exercise equally witers human rights and
fundamental freedoms

* in circumstances where the protection given toliéeeficiaries by the special
measure isiecessaryin order that they may enjoy and exercise equaith w
others human rights and fundamental freeddtesaphasis added)

o Gerhardy v Browrj1985] 159 CLR 70 at 32 per Brennan J
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It is also important to consider what constituteslvancement and from whose
perspective — the Government’s, or the purportedebeiary? Justice Brennan
clarified in Gerhardy*® what is meant by ‘advancement’:

‘is not necessarily what the person who takes thasure regards as a benefit for
the beneficiaries ... (and it) is not establishedsbypwing that the branch of
government or the person who takes the measure stoder the purpose of
conferring what it or he regards as a benefit far group if the group does not
seek or wish to have the benefit.’; and

‘The wishes of the beneficiaries for the measueeddrgreat importance (perhaps
essential) in determining whether a measure isntd&e the purpose of securing
their advancement.’

1.7 Special measures — Key guestions

NAAJA acknowledges that issues affecting Aborigipabple in the Northern Territory,
in particular those facing residents of remote camities such as entrenched poverty,
systemic and less overt forms of discriminationsadvantage of opportunity and
inadequate access to housing, health, educatigolpgment and other support services
are examples of long-term disparity that could vedtify the introduction of special
measures.

As noted above, there are several important aitdrat have been enunciated in the
Convention, by the RDA and by High Court jurisprnde by which a proposed special
measure is to be considered:

= are they necessary in order to ensure the grouprslividual’'s equal enjoyment
or exercise of human rights or fundamental freedo@euld the same purpose
have been achieved through other means?

= are they for the sole purpose of advancement? k&agroup in question given
its free and informed consent to the impositiothef special measure?

= are they only in place temporarily to prevent aaion of different rights for
different racial groups? Are they subject to regukview to see whether the
objectives for which they have been imposed haes laehieved?

1.8 Special measures: Analysis

It is our submission that there is a serious qaesis to whether the redesigned NTER
measures are special measures according to thesedtiteria. This is for the reasons
that follow.

(a) Are the measures necessary?

As noted by the AHRC, ‘Demonstrating necessity nexpuevidence — current and
credible evidence which shows that the measure beilleffective. The data must be

10hid. at 33.
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reliable, credible and where possible, supportedobth qualitative and quantitative
sources™

In our view, there is a complete lack of evidenoedemonstrate necessity. The
Government seeks to rely on comments as extragtmu fts Future Directions
consultations to support its conclusion that netess demonstrated. This is then
considered by Government to constitute ‘evidenoeasto justify special measures.

We consider below three exampll?eef the Government’s conclusions and their use of
evidence in relation to alcohol, pornography amd émforcement powers.

Alcohol

‘The Government considers that the new alcohotrioti®ns, informed by th

consultations, are a special measure for the pagyof the RDA. The measures will
reduce the risk of alcohol-related harm involvingmaen and children. The Government
considers that the measure addresses the speeds péIndigenous communities, and
will play a role in improving health outcomes otligenous people in the communities.

The consultations reveal that members of communiBeognise these benefits and that
there was a strong consensus that the alcohaictésts should continue.’

Pornography
‘The Government considers that the restrictionssexually explicit and very violent
material are a special measure for the purposélseoRDA. The measure will reduce
the risk of children being exposed to pornographaterial as well as the potential risk
of child abuse and problem sexualised behavioure Tbnsultations reveal that
members of communities recognise these benefitstlaaidthere is support for the
continuation of the measure.’

Law enforcement powers

‘The Government considers that this measure igeaial measure for the purposes of
the RDA. The Government believes that the meastotegs the rights of Indigenous
people, especially children and women, in these ngonities by facilitating the
reporting and investigation of crimes involving ises violence and abuse, the
prosecution of such offences, and therefore theemteon of further serious violenge
and abuse. The measure will be continued for tleemarpose of protecting Indigenous
children, in particular women and children, in themmunities. The Government
believes that the measure is a necessary toolsistas the protection of Indigenous
people, in particular children and women, froma@esiviolence or abuse.’

The use of evidence in the above extracts is pnudiie on several frontS. Also, in
circumstances where the Government bears the ymsitius of establishing necessity
as well as why the measure will be effective, thidufe to make available — or even

11 australian Human Rights Commission, above n.4, 11.

12 These are taken fromustralian Government, ‘Policy Statement Landmaefdrm to the Welfare System,
Reinstatement of the Racial Discrimination Act &tcengthening of the Northern Territory Emergenegponse’.
Btis also highly problematic in relation to theig of free and informed consent, as discussed tineldeading
‘Sole Purpose and Advancement’ below.
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refer to — credible evidence surely undermines assertion that credible evidence
exists. Without the Government explicitly pointibg any actual evidence, it must be
presumed that such evidence does not exist; inhnndase the Government cannot hope
to assert that necessity has been established.

Moreover, it is unacceptable for the Governmentclaim to have demonstrated
necessity, and yet not provided the evidence tpatsuch claims. It could reasonably
be expected that the Government would releaseldesand reliable data to justify their
conclusions. Its failure to do so makes it impdssito assess whether the data is
credible. Similarly, the failure by Government twea refer to qualitative and
quantitative sources renders it simply not posdiblebjectively assess the reliability of
the Government’s assertions.

Each of these examples highlights the dearth afesnge to support conclusions that are
stated as fact. In relation to alcohol, the Govesntrdoes not produce any quantitative
or qualitative data to substantiate its concluslbstates that through the consultations,
‘members of communities recognise these benefitthp alcohol restrictions] and that
there was a strong consensus that the alcohaictests should continué?

But this assertion is highly dubious. Of itselfe thssertion speaks nothing on the critical
issue of whether the benefits of the measure cachieved without a racial distinction
being imposed. And most concerningly, it is madesMay of a sweeping statement that
does not provide critical information to assessdtedlibility and reliability of the so-
called ‘evidence’. For example, there is no infotioraas to:

= the question that was asked by which these broalé-sesponses were elicited;

= whether the comments were made as a general statdmealcohol bans were
‘a good thing’, or

= that people acknowledged a link between alcoholaoghol-related harm
involving women and children; or

= the number of respondents as a proportion of ajardents who recognised the
benefits of alcohol restrictions.

In relation to the pornography measure, the Goveminuses an almost identical
generalised statement to conclude, ‘The consuftatioeveal that members of
communities recognise these benefits and that tiseseipport for the continuation of
the measure.’ Again, the Government does not agdhesissue of whether the benefits
of the measure could be achieved without a racséihdtion being imposed. And again,
it is made by way of a sweeping statement that da¢sallow for the credibility and
reliability of the so-called ‘evidence’ to be codesied.

We are very concerned that the Government’s sumrofimyhat people said at the
consultations is inaccurate. For starters, manpleea communities do not know what
the term ‘pornography’ means. It then becomes uidigs to say that people supported
the continuation of a measure when they did nohesk&re an understanding of a term
that is at the heart of the measure.

14 australian Government, above n. 12, 7.
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Even if, as claimed, there was community supparttie pornography provisions, there
was no evidence provided for the Government’s cldiat these restrictions will reduce
‘the potential risk of child abuse and problem sdiged behaviour'. Article 1(4) of the
Convention defines special measures as laws negdesagroups or individuals’ equal

enjoyment or exercise of human rights and fundaaiédrtedoms’. The Government
has provided no evidence as to the link betweemqmwaphy and child abuse or
problem sexual behaviour. It is, therefore, difficio believe that the Government is
attempting to provide protection for human rightsl dundamental freedoms through
these laws.

In our experience (and from our observations of Rh&ure Directionsconsultations),
we have heard the majority of people say that thdyot consider pornography to be
widely available or widely accessed in remote comities (see discussion below). We
have grave concerns that the Policy Statement prssents what people actually said.
We are not dissuaded from this view by the strilsngilarity between the alcohol and
pornography conclusions, which could suggest aede@f ‘cutting and pasting’ has
taken place.

And as regards the law enforcement powers, it agaiist be asked where is the
credible evidence to support the view that ‘The Governnimiteves that the measure
protects the rights of Indigenous people, espsciallildren and women, in these
communities by facilitating the reporting and ingation of crimes involving serious

violence and abuse, the prosecution of such offereed therefore the prevention of
further serious violence and abuse’?

It is NAAJA'’s direct experience as the legal aidvsse for Aboriginal people in the
Top End that there has nbéen an upsurge or any increase of prosecutiogsrogés
involving serious violence and abuse as may haea lkgpected if there had been any
link between the measure and the intended outcdnpeotecting Indigenous women
and children.

It is also the case that available statistics dosopport the Government’s justification
for continuing this measure. The Long Term Recor@dthe Statistics compiled by the
Northern Territory Department of Justice to Septem®009 provide yearly statistics
for sexual assaults and assatith relation to sexual assaults, in the twelve rherib
September 2009 as compared to the twelve montt&ptember 2008 the recorded
offences reduced by 32 per cent. A similar decreaserecorded in the twelve months
previous to that as welf.

Therefore, available evidence would appear to sstgtf@t the increased powers and
presence of the Australian Crime Commission (AC&) hot had the intended outcome
of ‘facilitating the reporting and investigation ofimes involving serious violence and
abuse, the prosecution of such offences, and trerd¢fie prevention of further serious
violence and abuse.’ For the Government to claimemtise is duplicitous.

15 See Northern Territory Department of Justice, NemthTerritory Quarterly Crime and Justice Statsstissue 29:
September Quarter 2009, Northern Territory Govemtme
<http://www.nt.gov.au/justice/policycoord/researtelts/index.shtml> at 5 February 2010.
16 1po:

Ibid.
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In relation to assaults generally, the statistioggest that there were 452 more assaults
in the rest of the Northern Territory (places odesiDarwin, Palmerston, Alice,
Katherine, Tennant and Nhulunbuy) in the twelve thento September 2009 as
compared to the twelve months to September 2008 dduld be considered by the
Government to support a link between the presemzk powers of the ACC and
‘facilitating the reporting and investigation ofiroes involving serious violence and
abuse, the prosecution of such offences, and trerd¢fie prevention of further serious
violence and abuse.” However, it is unclear as ketlver the ‘assaults’ recorded are
examples of ‘serious violence’ because the dedinitof ‘assaults’ is very broad and
may refer to ‘non-serious violend&’ Nor is it whether the increase of assaults icgsa
outside the main NT centres is because of incregs#ite presence in NTER
communities as opposed to the presence and powettee AACC, or other reasons
altogether.

And it is also important to objectively evaluatee thtatistics and put the statistics in
context. The NT Department of Justit@oted in relation to the assault figures across
the NT:

‘The figure shows the underlying average levehs$aulthas ranged between

406 and 539 offences per month during the pastairagters. Its current level of

470 per month_is in the middle of the rangaver the past 12 months the
underlying average increased early in the periatigetreased in the middle of

the period. There were 14%&saultoffences recorded in the current quarter.
This represents an increase of 5per cent (64) ftemprevious quarter and an

increase of 15per cent (191) from the same qutréeprevious year.’ (emphasis

added)

It is therefore our view that that the actual ewick available does not support the
conclusion asserted by the Government. The fablyr&overnment to even refer to the
evidence upon which they claim a link between tleasare and protecting Aboriginal
women and children does not assist the Governmamsisting this conclusion.

(b) Sole purpose and advancement
As noted by the AHRC, three critical consideratiamsst be borne in mind when
considering whether the sole purpose of a measucesecure advancement of the
beneficiaries:

1. ‘When assessing the ‘adequate advancement’ ofugpgrbis necessary to
consider their views’;

2. ‘In dealing with Indigenous communities, the stanadaf free, prior and
informed consent should be applied’; and

3. ‘The consultation process must be a real oppostdaitengagement. It should
aim for full and equitable participation across &edween affected
communities™®

NAAJA expresses grave concern as to the naturenefcbnsultation, and that the
Government was consulting about measures thatdtah@ady made up its mind to

17 An assault can be committed even where no actuzé fis used.
18 Northern Territory Department of Justice, abové1.16.
19 p.:

Ibid.
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continue. We have had the opportunity to considéil ‘They be Heard? — A Response
to the NTER Consultations June — August 2009’ ardbese the observation that:

‘the Government has embarked upon what it callagss of consultation with the
Aboriginal people in an attempt to gain supportfrthe Aboriginal people for the

preservation of particular features of the inteti@nthat the Government thinks are
good for them and to therefore designate them ecial measures’ that can be
continued despite the reintroduction of the Act.is ik not consultation at aff®

NAAJA has also previously made known its seriousceons as to 19 deficiencies we
observed in the consultation process. We wrotera jetter with CAALAS, NT Legal
Aid and the Darwin Community Legal Service to FAH&Slated 5 August 2009. The
concerns we raised included:

» the limited public awareness campaign prior todbesultations;
» short notice being given to residents in commusigigor to the consultations

« few people having had to read the Discussion Paerto the consultations,
limiting their ability to think deeply about issugsthe Discussion Paper prior to
the consultations;

» Discussion Paper and Powerpoint presentation ringjlieanslated into relevant
Aboriginal languages;

* inadequate use of interpreters during consultationeo interpreter used at all,
and inadequate definitions given of high-levelagdl terms
(ie. Pornography);

» lack of ability for people in communities to putrfeard their views other than
directly to FAHCSIA or GBM when they may have bathtionship, be
mistrustful or feel intimidated by these personnel;

* people not being told that consultations couldaterlrelied upon to support
Government making a case that NTER are ‘speciakuorea’;

» lack of process to enable consultations in commesitb be separate for men
and for women; and

» discussion being steered to the options put iDiseussion Paper, and not
canvassing other options (for example, income mamagt discussion being
restricted to the two options put).

%9 Alastair Nicholson, Larissa Behrendt, Alison Vivjdticole Watson and Michele Harris, ‘Will They be#td? —
A Response to the NTER Consultations June — AugB®’, Research Unit Jumbunna Indigenous House of
Learning (2009), 4
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A copy of this letter is ahttachment B.

It is further of note that many of these issuesenaso independently observed by those
contributing to the ‘Will They be Heard? — A Resperio the NTER Consultations June
— August 2009’ report. These include:

a. Lack of independence from government on thé @athe people
undertaking the consultancy;

Lack of Aboriginal input into design and implemtetion;
Lack of notice;
An absence of interpreters;

The consultations took place on plans and dew@salready made by the
government;

Inadequate explanations of the NTER measures;
g. Failure to explain complex legal concepts; and

® oo o

-

h.  Concerns about the government's motives in impleting consultatiorf*

In relation to these deficiencies, several exampitsd in the ‘Will They be Heard?’
report illustrate these concerns.

In relation to lack of independence from government the part of the people
undertaking the consultations, in the introductoegnarks to the Utopia consultation,
the convener stated the ‘Government has decidé&ddp going in the meantime to try
and make sure that the good things keep happeatifegst, for another three yeas.’

In relation to lack of Aboriginal input into desigmd implementation, the statement by
a Government worker that, ‘I hope that we can daitlhin an hour or so, and how you
want to do the meeting is really up to yourseltedlisplays the lack of organisation
and Aboriginal input to the design of the consudtad prior to meetings. This
contributed to the disorganised nature of the cioeisons.

The absence of interpreters was a key concern. &mynconsultations, qualified
interpreters were not present and attendees wempted to interpret complex legal
concepts, such as those related to the reinstatesfighe RDA and its definition of
special measures. At the beginning of the Ampildgjanmaeeting, the convener stated,

‘the interpreter that we booked through the AbaorddiInterpreters Service
wasn't able to be available. She had to go to TenGaecek. Another interpreter
isn’t also here. | think Wilma has agreed to do eanterpreting, when we talk
to the ladies later orf*

21 |bid, 9.
22 |bid, 10.
2 |bid, 29.
24 Ibid, Annexure 3: Ampilatwatja - Part 1, at 00:1810
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Another important issue was the bona fides of thesaltations, and whether future
plans and decisions had already been made by ther@uent. The convenor at one
consultation noted:

‘(There are) two options for income management ..e @nthat they don't

change it at all. And the second option is whdrpeople want to go off income
management ... they ask for what they call an exampso they are exempt
from being on income management, and its basednoasaessment of that
person and their family to make sure, you knowy & not getting humbugged
and all that kind of thing®®

The consultations, therefore, were established ittt conducted using a framework
which only encouraged opinions to be expressed tate in response to the
Government's provided options.

In relation to the issue of the adequacy of thelanations of the NTER measures, a
community member commented at the Amplitatwatjde@mce that:

‘we don’t know anything about this. Ever since weme to live from another
community, to ..., we don’t know nothing about thésases that's been put on
this community and now we need to know because wiate saying is you've
got the government roads already in without thesmpfe consulting us’

Similarly, there are serious concerns over howcéffely complex legal concepts were
explained. The ‘Will They be Heard?’ report comneghthat ‘very few people knew
much about this measure (five-year leases) or thenen’t prepared to comment for
cultural reason<’’ Similar comments were made about the police pc?\ﬁlers

In our submission, these deep-seated deficiencieshe consultation process are
particularly critical in relation to the issue afé, prior and informed consent. We
would suggest that the Government has appliedel #vmanipulation of the process,
by claiming to consult about the future of speciidER measures, but not openly
revealing the Government’s true reasons for thewibations and the purpose for which
responses could be used.

In these circumstances, to condone the Governmeotsultation process and its
deliberate manipulation of the requirement for freeor and informed consent would
be to pay lip service to Australia’s internatioaald domestic human rights obligations.
If the Government seeks to assert the redesigneBRNTeasures to be special
measures for the purposes of the RDA, the Govertimeist consult with Aboriginal
people in the NT in a manner consistent with thiegyples of free, prior and informed
consent® These include that the consultation take plagmird faith, prior to decisions
having already been taken, where the Governmentlpgemmunicates to people the

25 Ibid, Annexure 3: Ampilatwatja — Part 2, at 00:11;,16
26 |hid, Annexure 2: Bagot Community — Part 2, at G221
27 i
Ibid, 9.
28 Ibid, Annexure 2: Bagot Community — Part 2, 1:18:16
29 pustralian Human Rights Commission, above ,yAgpendix 1: Key elements of free, prior and infocho@nsent.
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full details of its proposals, and where it seelgeauine dialogue to find solutions. In
this regard, we agree with Vivian and Schokfianat:

‘post-implementation consultation, even if adequatmnnot be used to justify
measures as special measures. The requiremenorisultation is in itself an
integral aspect of ensuring that special measugeglantified and developed to
achieve legitimate ends.’

(c) Monitoring and evaluation

The AHRC points to several considerations as tee thenitoring and evaluation

required to determine whether a measure has alraakigved its objectives. These
include ‘whether the measures are appropriate antabsy adapted to their stated
purpose, whether the measures are having the ide(ichmediate/short-term and/or
long-term) effect, whether there are any emergingntended consequences of the
measures, whether there are any negative flow &cteffrom the measures, and
whether there is a continuing need for the meastimasis, have they already achieved
their stated purpose?’

It is apparent that some of the NTER measures dimfucommunity store licensing,
business area management powers, five-year legs@sography, alcohol and
computers are time-limited in that they are to eelmsAugust 2012. Notwithstanding
that these measures are time-limited, NAAJA isaware of any means by which these
measures are to be monitored and evaluated. Isufamission, this again suggests that
the Government is not properly cognisant of itseinational and domestic legal
obligations with respect to ensuring that speciahsures should only remain in place
for so long as their intended purpose or objedias not been met.

We are equally concerned that the law enforcememteps, with an annual funding
commitment to the Australian Crime Commission of5$illion, are not time limited

at all. We have earlier described our concern® dhld lack of evidence to justify this
measure. But even if that evidence were to existcan see no reason why this measure
should not also be time-limited, and why the Goweent should not be ensuring that
this special measure is only in place for so loagta intended purpose has not been
achieved by having a transparent and rigorous miong and evaluation process.

1.9 Summary

NAAJA is dismayed at the Government's selective andnipulative use of the
consultation process and its lack of credible agithible qualitative and quantitative
evidence to justify its restoration of the RDA bgcthring all NTER measures other
than income management to be special measurdsgf@urposes of the RDA.

If it was not bad enough that the consultationsenearried out after the Government
had already declared its intention to continueNf&R measuré$, we share the view
of the authors of the ‘Will They be Heard? — A Rasge to the NTER Consultations

80 Vivian, A and Schokman, B, ‘The Northern Territdngervention and the Fabrication of Special MeasurE3(1)
Australian Indigenous Law Revie2009, 87.

3L for example, in the Income Management section @f Flature Directions for the NTER — Discussion Rajtés
clearly stated on p.11 that the ‘The Governmerieke$ that income management should continue’.
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June — August 2009’ report that the deficienciegh@ way the consultations were
carried out means:

‘that there has been a failure to consult with dedious people, bringing into
guestion the credibility of alleged support anddenimg invalid any potential claim
that the consultations amount to genuine ‘consént'.

And in the context of an Intervention that has belearacterised by an alienation of the
very people that it is seeking to assist by itemisinatory approach, it is arguably most
disappointing of all that the Government does rpjiear to be bringing an objective
and impartial mind to the NTER measures, to assessre the very substantial
resources can best be utilised. But instead, thee@ment appears content to produce
reports that lack both evidence and intellectugbur and that simply seek to rubber
stamp pre-determined decisions to sulit its poliicgeratives.

Finally, NAAJA considers that if the RDA is to beimstated, and if the RDA is to be
given its full effect, the Bills must include a fwathstanding clause’, expressly
providing that the provisions of the RDA prevailtwidhstanding anything to the
contrary in the NTER legislation.

If this clause is not included, provisions in th@emded NTER legislation that are
clearly inconsistent with the RDA would still oviele the RDA. NAAJA considers that
this would substantially undermine the practicatdfé of restoring the RDA. It would
also preserve a situation where Aboriginal peoplethe NT are denied the same
protections under the RDA as other Australians.

32 plastair Nicholson et al, above n.17, 9.
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Part | Recommendations

1.

NAAJA recommends that the Government immediatelyréguired to produce
credible and reliable qualitative and quantitatexédence by which it asserts the
NTER measures (other than income management) aeaspneasures for the
purposes of the RDA.

NAAJA recommends that after having produced thisewe, that the Government
embark on good faith consultations with Aborigina¢ople in the Northern
Territory, prior to decisions having already beaken, where the Government
openly communicates to people the full detailst®froposals, and where it seeks a
genuine dialogue to ascertain people’s responsgstcafind meaningful and long-
term solutions.

NAAJA recommends that to fully and effectively st the RDA, that the Bills
include a ‘notwithstanding clause’ and in particudantain the following clauses:

‘that the provisions of the RDA are intended tovaieover the provisions of this
Act’, and

‘that the provisions of this Act do not authorisnduct that is inconsistent with the
provisions of the RDA.’

Finally, we also recommend that Item 4 of Schedulef the Bill relating to
retrospectivity and section 8 of the Acts Interatiein Act 1910 be removed.
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PART II: SPECIFIC NTER MEASURES

In this part of our submission, NAAJA will seek anldress specific NTER measures
that are within our area of operation and experfl§ese include alcohol restrictions,
prohibited material restrictions, law enforcememivprs and community store licensing
(income management is dealt with separately in BariWe also address the proposed
changes to the Social Security Appeals Tribunalthedssue of Customary Law.

1. Alcohol restrictions

1.1 A non-discriminatory approach is needed

NAAJA considers that the redesigned Alcohol Restits is a step in the right
direction, but that it still fails to deliver a naliscriminatory approach to alcohol
restrictions. We are also concerned that the rgdedi Alcohol Restrictions measure
fails to appropriately prioritise the need for almmiaceted approach to dealing with
alcohol problems.

1.2 Misperceptions

Alcohol misuse has always been, and continues tarb&ssue in communities. That
said, alcohol misuse is not a problem confined tworginal communities in the
Northern Territory. We are concerned that the NTHER contributed to a perception
that Aboriginal people require a prohibition approdo alcohol consumption, whereas
this is not required for the wider community. Reshashows that Aboriginal people
drink less frequently than the general populateor. example, the Australian Medical
Association in a 2009 Information Paper notes thatower proportion overall of
Indigenous people than the general population daiokhol, and drink less frequently,
but those who do drink generally drink at higheels.*?

1.3 Bans alone will not work and unintended conse@nces of a blanket approach

The AMA Information Paper is consistent with NAA&ASubmission to this Inquiry -

we acknowledge that alcohol is a problem in renoai@munities, but we are strongly
of the view than bans alone will not address thissees but that a multi-faceted non-
discriminatory approach to addressing alcohol nessseeded.

We are also concerned that the changes brought bipdbbe NTER to ban the drinking,
possession, supply or transporting of alcohol prescribed areas, and the expansion of
the definition of prescribed areas on those thaevpeeviously in place, have in some
cases led to devastating and unforeseen conse@uence

Example — Nqukurr

Ngukurr is an example of a community which prior ttee NTER, already h
community-driven bans on the consumption, possessiagpply or transport of alcohal.
The NTER extended the boundaries of the ‘prescréved’ in which these bans were|in
effect. The NTER changes were imposed, without albeison with the community|.
The consequence is that instead of drinking byritrex, as people had previously done

33 See Australian Medical Association, ‘Alcohol Useldfiarms in Australia (2009) — Information Paper’,
<http://www.ama.com.au/node/4762> at5 February 2010
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in relative safety, those who wish to consume adtahust now travel some 40
kilometres out of the community. This has led peopd be drinking in unsaf
circumstances, where there are no Night Patrolicesy where there is no drinking
water, no transport services and no shade. SikcBTHER, there have been at least two
people who have tragically passed away who wer@lgicomplying with the law an
drinking outside the prescribed area.

Similarly, it is NAAJA’s experience that blanketrisahave caused an ever increasing
number of people to gravitate towards larger towmere they can legally consume
alcohol. By not having a place for people to driskfely and responsibly in
communities, people become more likely to drifttéevns. Because they have often
travelled large distances, due to the exorbitarst @ remote travel, people often
become stuck in town with no means to get home.I&Vim town, they will frequently
drink as much as they can, as quick as they camhesdften exposes them to situations
of high risk — such as young girls who may not henaney to pay their taxi fare and
pay in another way, or where people become int¢éitdy the side of roads and are
struck by motor vehicles.

1.4 The need for an evidence-based approach

NAAJA calls for alcohol measures to be taken that famly rooted in credible and
reliable evidence. We are concerned that the NTHERI Restrictions have come
about and continue to be justified in the abseriageanlible and reliable evidence to say
that they are proving effective. In their Policyatément, the Government puts forward
a proposal that ‘alcohol restrictions should caminbut that there should be a change
of focus from a universally imposed measure to aasuee designed to meet the
individual needs of specific communiti€.’

NAAJA entirely agrees with second part of this preition, but we wish to restate our
concern as to the tragic and horrific unforeseensequences that can result from
‘universally imposed’ alcohol restrictions. We aatso concerned by the following
proposition in the Policy Statement:

‘Moving to local restrictionswill be based on evidencgbout matters including
..." (emphasis added)

NAAJA calls for the Government to start from a piosi of basing decisions on

evidence. It is simply unacceptable to start witlpasition of maintaining alcohol

restrictions and declaring the same to be a spewakure for the purposes of the RDA
without producing credible and reliable evidenceegiablish the link between the
alcohol restrictions and the desired outcoofeaddressing the ‘special needs of
Indigenous communities.’

1.5 Discriminatory

It is our submission that in the absence of sudtheenxe, the redesigned NTER Alcohol
Restrictions are not special measures for the pepof the RDA and that the proposed
alcohol restrictions remain discriminatory to Algpnial people.

34 Australian Government, above n. 12, 8.
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Moreover, the current situation is both confusimgl ainfair. The NT and the NTER
alcohol restrictions often do not sit comfortablggéther, with restrictions in
communities being different from restrictions invits. We are strongly of the view that
there needs to be a consistent approach to alcaheke all Territorians are subject to
the same restrictions. In particular, we have g@ecerns about the functioning of the
permit system, where some non-Aboriginal peopleleyga in communities are able to
obtain a liquor permit which Aboriginal residenitsthe same communities are not able
to obtain®® This creates a real and/or perceived double stdndad we consider that
alcohol restrictions should be the same for evezyon

1.6 Clarity of approach

NAAJA is also concerned by an absence of clarityeigard to alcohol policy in the
Northern Territory. We question why a policy of pitition is the starting point for
Aboriginal people in remote communities, whereagolabl management and
responsible drinking is the starting point for atAerritorians. NAAJA considers that
as a community, we should not be imposing poliat ik out of step with prevailing
community standards. In other words, it is unréialiand simply setting people up to
fail to expect Aboriginal people to comply with &amposed prohibition when we
would not expect non-Aboriginal Australians to cdyn@ similar blanket law.

In our submission, a policy of responsible drinkimeeds to be urgently articulated for
all Australians unless we as a community are pexp&y move to a non-discriminatory
policy of prohibition.

1.7 Community control

As stated above, NAAJA supports the policy direttad giving communities control
over the consumption of alcohol in their community.our experience, the best way
forward is by local, culturally appropriate inteni®ns. These have been implemented
successfully in the past. For example, in 2005 pndr to the NTER, an Alcohol
Management Plan was implemented on Groote EylamdiBackerton Island, requiring
every person in the region to hold a permit to buyonsume takeaway alcohol. The
Plan required extensive consultation with stakefisldand a management committee
representing key stakeholders.

It is our firm view that communities must be empoggeto control the manner in which

alcohol is consumed in their communities, and ifsitto be consumed at all. Some
communities may want blanket bans, as has beecaein the past. Others may want
to allow for some drinking but with restrictionsné others again may want to set up a
club, a restaurant, or a pub where alcohol camabeysand responsibly consumed and
in an economically viable way. We note that nowt th@re are police stations in most
remote communities, this latter option may be maeble — because there is more
scope for communities to manage alcohol safely,fandeople to drink moderately and

responsibly.

35 |n relation to liquor permits, it is of note thaigr to the NTER when many communities had alcobstrictions
in place, this same sense of grievance often avidhaespect to permits, where non-Aboriginal conmityiresidents
were able to obtain permits to consume alcoholragaihe wishes of the community.
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1.8 Problems with Ministerial approval of alcohol nranagement plan

NAAJA also has concerns not just with the discriaamy framework in which

communities can ask for blanket alcohol bans tdifbed, but also in relation to the
Government’s proposed way in which a community saak a declaration from the
Minister that alcohol restrictions no longer apfayan area.

A community would need to satisfy the Minister thia¢ir Alcohol Management Plan
has had regard to:

» the well-being of the people living in the presedbarea;

* whether there is reason to believe that the peloptey in the prescribed area
have been victims of alcohol-related harm;

» the extent to which people living in the area haxpressed their concerns about
being at risk of alcohol-related harm;

» the extent to which people living within the areevé expressed a view that their
well-being will be improved if the declaration isane;

« whether there is an alcohol management plan irtiselao a community or
communities in a prescribed area,;

* any discussions with people from the relevant comigwabout with they have
been subject to alcohol-related harm; and

« any other matter the Minister considers relevant.

These are complex and difficult issues that neeldetaddressed. We are not aware of
any resources, other than the goodwill of GoverrirBaisiness Managers (GBMs), that
have been designated to assist communities makieapm for a declaration. Whilst
we agree with the sentiment of giving communitiggartunity to put forward an
alcohol management plan, we are very concerned dbatmunities will not have
adequate resources at their disposal to propertythmir case. Communities need
independent, professional support to prepare thaimission and we do not consider it
appropriate that it be left to GBMs to fulfil thisle.

1.9 Criminalisation

NAAJA also wishes to point to a further unintendamhsequence of alcohol bans in
prescribed areas. It is our experience that alcodstrictions create another level of
criminalised conduct, in that it brings people irtee criminal justice system for
behaviour that would not be an offence in othetspaf the community. In the context
of the already gross over-representation of Abpabipeople in the criminal justice
system, this additional level of criminalised belbav has simply brought even more
Aboriginal people before the courts. It has lednare people being introduced into the
criminal justice system for conduct that would et criminalised in non-prescribed
areas, or which would not be prosecuted in othacqd due to lesser detection, or the
exercise of police discretion to not pursue foroterges.

Statistics recently released show that charge ntsnbave increased monumentally
from 2271 charges in 2006/07 to 3940 in 2008/0%he heavy police presence across

36 Welfare Reform Bill, Schedule 3, item 10 (secti@{3) NTNER Act).
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the NT is leading to what is clearly a situationavier-policing. The NT prior to the
Intervention was already the most highly policedsgiction in Australia. But with the
additional 18 temporary new police stations anch&®& police officers, this has gone to
a new level: ‘the NT now has 51 police stations #opopulation of approximately
260,000 people. Roughly one for every 5,000 pebPléhese increased police numbers
have almost doubled the detection rate to an eximsarily degree, seeing an
unprecedented number of public place offences, asciaffic charges and possession
of alcohol charges, being laid.

1.10 The lack of resources to combat alcohol misuse

NAAJA is also acutely aware of the dire lack ofadlol counselling, detoxification,
support and rehabilitation services available enNT. Whilst there are some services in
the regional centres, and some excellent exampliesculturally appropriate
rehabilitation centres, there is nowhere near elmdgagneet the enormous need. Most
services have significant waiting lists. Of greatesncern, people from remote
communities do not have local services availablénéon. If people wish to undertake a
rehabilitation course for example, they need twdrao a regional centre such as
Darwin. They may comply with the program whilstDarwin, but relapse as soon as
they return to their usual environment where pefluénces and other factors which
may have lead them to drink to excess are present.

NAAJA has read the ‘Closing the Gap in the Northdmrritory’ portion of the
Government’s Policy Statement. We are dismayeHdeatrifling allocation of $8 million
over three years to ‘reduce alcohol and substaboseaand its impact on families,
safety and community wellbeing in remote Indigenczemmunities®® We are
dismayed to see funding prioritisation to areahisagmore government staff in remote
regions ($84.1 million over three years) and mardigenous Engagement Officers
($34.6 million over three year8).If the Government is serious about addressing
alcohol abuse and ‘reducing the risk of alcohokted harm involving women and
children in communities,* it needs to properly resource services to addaszhol
misuse in remote communities. It is also imperathat such programs be designed to
be suited to the individual community as opposetidimg imposed generically. Such
programs should be based on models other thank$tnance model, and that they
design culturally appropriate campaigns to prommtgponsible drinking messagdes
and implement culturally appropriate courses tocatkl people about responsible
drinking.

37 See Australian Government — Department of Famiklisising, Community Services and Indigenous Affairs
Closing the Gap in the Northern Territory: JanudaoyJune 2009 Whole of Government Monitoring Reilable
at <http://www.fahcsia.gov.au/sa/indigenous/pules/meports/Pages/closing_the gap_nter.aspx >. Aasitrend
can be seen in relation to ‘substance abuse rdlat@tents’ which have gone up from 280 in 20060481 in
2008/09. Once again, the implications of over-poticand criminalisation are clearly apparent

38 Glen Dooley, ‘The Thick Khaki Wall’ (Paper presetiat the Criminal Lawyers Association of the Northe
Territory Conference, Bali, 30 June 2009).

39 Australian Government, above n. 12, 21.

*bid, 15.

“L Ibid, 8.

42 see for example the recent Federal Governmenttmpliéion with the Australian music industry to sgate
responsible drinking messages: <http://www.girl.camresponsibledrinking.htm>.
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1.11 Police powers

NAAJA wishes to state its support of the plannechaeal of police powers to enter
private residences in prescribed areas. In our rexquee, this has been a source of
enormous upset to Aboriginal people in prescribezh® We have encountered many
instances where police have used this power ufipldi, without cultural sensitivity
and sometimes with excessive force. It has alseumitied the intended relationship of
trust between police and Aboriginal people in pribsd areas.

NAAJA remains concerned, however, that there wdimain the possibility for
‘community residents’ to seek a Ministerial Dectara to reapply this discriminatory
and unwarranted power. It is unclearly how broadlymmunity resident’ is to be
defined and whether this could include, for examp®ernment employees on short-
term postings. We have grave concerns as to tleefueintroduction of this power on
the application of a community resident. In ounyig¢here is no need for police powers
in prescribed areas to be any different from thogke rest of the Northern Territory.
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2. Prohibited material restrictions

2.1 A Non-discriminatory approach is needed

NAAJA considers that the redesigned prohibited mmateestrictions fail to deliver a

non-discriminatory approach to pornography. Itus wiew that the restrictions cannot
be justified as special measures for the purposéiseoRDA. We consider that in the
absence of evidence to the contrary, pornograpbtyiceons should be applied in a
non-discriminatory manner throughout the entire NT.

2.2 The need for an evidence-based approach

NAAJA considers that an evidence based approachessential in relation to

pornography in prescribed areas. We are concetradhie NTER prohibited material
restrictions have come about and continue to kdigdsin the absence of credible and
reliable evidence to say that they are provingatifie.

The Government’s assertion that the consultatiomwveal that members of the
communities recognise these benefits (of the mns) and that there is support for
the continuation of the measuf&is, in our view, dubious.

From the consultations that we attended, there wereus misapprehensions as to the
meaning of ‘pornography’. There was also a highrele@f shame associated with the
subject, and a general unwillingness to discuspénly. The consultations were not set
up to take this into account.

And perhaps most importantly, the message thateeednpeople say was that they did
not think pornography is a big problem in commuwstiFor example, the summary of
the responses provided at the Tier 4 Darwin Coasait was as follows:

‘Participants advised there was no evidence to aighis measure and saw no
benefits from it continuing while ever pornographgis available to communities

through free to air television networks and mopt®nes. It was generally agreed a
national strategy was needed to deal with porndyramd that the issue was not
specific to Indigenous people in remote communitiethe NT.**

This extract indicates that many people mistakémbyight — and from our experience

at this consultation, were not dissuaded from thregapprehension — that pornography
as defined by the NTER was accessible on freerttelavision, such as SBS. It clearly
demonstrates that in one consultation at leas¢n@rgl view prevailed in contradiction

to the Government’s summary of the consultatiopaases.

Along these lines, NAAJA would also draw the Ingtsrattention to the practical

reality of life for Aboriginal people in prescribedeas — most, if not all people do not
have credit cards. Most, if not all do not have thternet available at home. The
capacity of Aboriginal people to access pornograghyherefore significantly more

limited than the mainstream Australian community.

43 australian Government, above n. 12, 9.

a4 Summary of the Tier 4 Northern Territory EmergeResponse (NTER) Future Directions Organisations’
consultation workshop, Darwin, 6-7 August 2009, 19
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The Government has not provided evidence, other thesubstantiated assertions of
what they claim people said during the consultatiorhere is no publicly available
qualitative or quantitative data available as taatvpeople actually said. Nor has the
Government produced any other form of evidence s$taldish that the NTER

restrictions are necessary ‘to reduce the riskndticen being exposed to pornographic
material as well as the potential risk of child séuand problem sexualised
behaviour.*

We would also add that we have not seen any digdermcrease in the number of
persons charged with possession of pornography,mag have been expected
particularly having regard to the increased poticesence in prescribed areas. This type
of offending remains extremely rare. Isolated ins&s that NAAJA is aware of more
often than not involved non-Aboriginal visitorsAdoriginal communities.

In the absence of any such evidence to the contitaiyy our submission that the bans
should be immediately lifted.

2.3 Stigma

NAAJA is also extremely concerned as to the onga#sge of stigmatisation that has
occurred since the commencement of the NTER prigubnaterial restrictions and the
signs that were placed in prescribed areas. ltuiseaperience that these have caused
immense shame to communities and have led to péogeescribed areas feeling that
outsiders view them as being consumers of pornbgrap perpetrators of child abuse.
This stigma did not exist prior to the NTER and hpasticularly attached itself to
Aboriginal men, in demoralising Aboriginal men ambking them feel that others
perceive them as consumers of pornography or patpest of child abuse.

2.4 Problems with Ministerial approval to have restictions lifted

NAAJA also has concerns in relation to the Govemiseproposed way in which a
community can seek a declaration from the Miniskett pornography restrictions be
removed in a particular area. We have serious vatsens as to whether communities
would actually bother to apply for pornography te allowed. To do so would be
considered ‘a shame job’ such that people woulduinview be more likely to tolerate
discriminatory and offensive pornography signs aestrictions rather that apply to
have the ban lifted because of the principle inedlv

45 Australian Government, above n. 12, 9.
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3. Law enforcement powers

3.1 A Non-discriminatory approach is needed

NAAJA considers that the redesigned law enforcenpenters fail to deliver a non-
discriminatory approach. We do not consider thatRowers are a special measure for
the purposes of the RDA. We dispute the suggeshan the extreme and coercive
powers that can be applied by the Australian Ci@oenmission to Aboriginal people in
prescribed areas under the guise of protectinggémius children and women from
serious violence or abuse can be justified.

In our view, there is no evidence to suggest thatACC should have these powers in
relation to Aboriginal people in prescribed arehst not other Territorians. These
coercive powers include the ‘star chambers’ powties proceedings of which can only
be revealed to a lawyer. It is important to note ineadth of offences covered by the
definitions of serious violence and child abuse. \Byy of example, the Australian
Crime Commission powers are available for the aféeof aggravated assault under the
Northern Territory Criminal Cod&. An assault is aggravated if the defendant is @mal
and the victim a female, or if ‘harm’ is caused @¥hincludes a bruise or a scratch, as
well as much more serious consequences.

NAAJA considers it entirely inappropriate that suettreme coercive powers are only
available with respect to one racial group. As watesl in our Joint Submission with
CAALAS to the Senate Select Committee on Regiormad &emote Indigenous
Communities in June 2008, ‘this is an Australigevissue, with one study showing
that 12per cent of Australian women report beingualy abused before the age of
15", and another that 20per cent of women, selectedoraly from the federal
electoral roll, reported that they had experienctttl sexual abusé®

3.2 The need for an evidence-based approach

NAAJA considers that an evidence-based approadssential in relation to the law

enforcement powers in prescribed areas. We areecoed that this measure was
introduced and continues to be justified in theealss of credible and reliable evidence
to say that they are proving effective. Most alangly, it is proposed that this measure
be continued indefinitely without any monitoringeraluation process announced.

The Government asserts in its Policy Statement that
‘(tlhe measure will be continued for the sole psgof protecting Indigenous

children, in particular women and children, in trmmunities. The
Government believes that the measure is a neces$salyto assist in the

46 Section 188(2) carries a 5 year maximum penalty

" This 2005 Australian Bureau of Statistics (ABS)aeted that 956,600 women (12per cent of Australiamen)
report being sexually abused before the age oAliStralian Bureau of Statistics, ‘Personal Safétystralia’,
Publication No. 4906.0 (2005), 10.

“8 Jillian M Flemming, ‘Prevalence of childhood sekabuse in a community sample of Australian wonm@897)
166 Medical Journal of Australia, 65, 65.
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protection of Indigenous people, in particular dreh and women, from serious
violence or abusé?

It is noteworthy that the Government has not statedls to the effect that ‘members of
the communities recognise these benefits (of thasome) and that there is support for
the continuation of the measure,’” as they havegard to other measures.

The Government did, however, state that ‘Where j[geopmmented on this measure ...
they considered the special powers of the ACC tainkevidence from witnesses to be
important in being able to address violence andgabu

3.3 What the evidence does show

From the consultations that we attended, there wer®us misunderstandings of the
ACC’s extreme and coercive powers. The consultatidid not explain what these

special powers were, but simply showed a serieBowierPoint slides which spoke in
generalities.

Again, the message that we heard people say waasnoiear cut as the Government

might suggest. For example, the summary of theoresgs provided at the Tier 4
Darwin Consultation was as follows:

‘There was a mixed level of awareness of the AC@suee. Most participants
did not support the government’s proposal to caifunding the ACC as they
considered there was insufficient evidence to stpfgiee scope and powers
given to it in relation to the NTER. There was pautar concern expressed
about the ACC’s powers to access individuals’ maldiecords and to compel
people to testify.

Most participants viewed the measure as discriramyadnd advised that the NT
laws, prior to the NTER, were sufficient to enatile Authorities to deal with
such issues as paedophilia, without the ACC beingnga specific role and
additional powers under the NTER.’

This extract gives an indication as to the mixedleof awareness of the participants.
This is of particular significance because the Heronsultation in question involved
predominantly key stakeholder organisations. lteuraises a serious question if
amongst a relatively sophisticated and well-infodngeoup of participants there existed
a mixed level of awareness about the measure.idégaserious questions over the

capacity of people from prescribed areas to comraerd measure of which they may
have had little understanding of.

We are dismayed that the summary point that mogicgmnts expressed a view that
existing NT laws were sufficient without the Audiaa Crime Commission being given
extreme and coercive powers seems to have beemegyjna the Government's

summation of the evidence of the consultations.

4% Australian Government, above n 12, 13.

50 Summary of the Tier 4 Northern Territory EmergeRasponse (NTER) Future Directions Organisations’
consultation workshop, Darwin, 6-7 August 2009,1P1-
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In its ‘Closing the Gap January — June 2009 PregReport’, the Government claims
that there exists a ‘crime normalisation in manypeoge communities’. They refer to an
Australian Crime Commission (ACC) Abstract from 2008 to back up this claim.
Yet the ACC Abstract did not even mention the tecnme normalisation. What it did
make were sweeping generalisations about socistakdown in communities, neglect
of children and child sexual abuse being rife. Bubt say anything about crime being
normalised and the conclusion to that effect in ‘G@sing the Gap in the Northern
Territory January to June 2009’ report is withooiridation and in our submission, is
solely included to conveniently allow for a pre@hetined conclusion without any
concrete evidence. At best it is lazy and mislegdit worst, it is plain deceitful. And
it is also without any consideration of the negatimpact on the morale of people
living in remote communities of making such boldiamfounded assertions.

On the subject of the ACC Abstract, some of thexdatherein also do not stack up to
scrutiny. The ACC claimed that with more policetire communities with temporary
police stations, that there would be less violeaod less alcohol in communities.
Interestingly, such a conclusion sits inconsistentith the idea expressed in the
‘Closing the Gap’ report that crime is normaliseademote communities.

Ultimately, the Government has not provided anyderce to justify the existence of
the ACC’s extreme and coercive powers, or for thmileterminate continuation. It is
also the case that NAAJA, as the peak legal aidrosgtion for Aboriginal people in
the Top End has not seen any increase in prosesufits sexual offences, violence or
child sexual offences as a result of the ACC’s imement. In fact, as noted above, the
Long Term Recorded Crime Statistics compiled byNuogthern Territory Department
of Justice to September 2088howed a significant decrease over the past tacsyia
relation to sexual assaults.

Therefore, available evidence cannot on any objedbiasis be seen as in any way
providing justification for the draconian powerstbe ACC, or that their presence to
date has facilitated ‘the reporting and investigatf crimes involving serious violence

and abuse, the prosecution of such offences, agftire the prevention of further

serious violence and abuse.’ For the Governmenptaion this measure to be a special
measure and for it to be indeterminate and not-timged is scandalous.

* Australian Government, above n. 12, 32.

52 pustralian Crime Commission, Abstract: addresshisy@EO of the ACC, Alastair Milroy to the 2008 Befong
Society Conference 20 June 2008 <http://www.bemgetmm.au/conferences/pdf/Milroy2008.pdf> at 5 keby
2010

5% See above n. 11.
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4. Community stores licensing

NAAJA is not in position to offer detailed commentan this measure. The comments
made here are from the perspective of commenteamglaints we have received from
community store customers as part of Welfare RiGhtgeach Project service.

4.1 RDA and special measures

NAAJA commends the Government for reinstating ti®»ARn relation to this measure

and notes that Government intends that measure'spegial measure’. However, as
with the other Intervention measures, we expresshidas to whether this measure
gualifies as a ‘special measure’ given the manfemplementation, in particular the

absence of free, prior and informed consent.

NAAJA commends the Government on its proposalsttengthen and amend the
community stores licensing regime. The proposedhgés clearly show that policy
makers have listened to the concerns expressedlimynanities and responded by
putting forward amendments that have real potemtiglrovide solutions to problems
that have been experienced under the current regime

4.2 Previous impact of measure

It is, of course, unfortunate that the changes cthmee years after the Intervention. In
the intervening period, some communities, stores iadividuals have suffered from
consumers being unable to shop locally and inexpelys This has arisen solely as a
result of the government’s actions in imposingittome management scheme and the
community stores licensing scheme without propgaré to whether these systems
would in all cases ensure that people’s prioritgdeewould be met, and, critically, met
in the most cost-effective and convenient mannethfe consumer.

4.3 Extension of assessable matters for communitiose licences

A welcome addition to the community stores licegsicheme is proposed Item*180
that food security becomes an ‘assessable mattetié grant of a community store
licence. Of further benefit is that the definitiohfood security at Iltem 8 (new section
91B) as:

‘a reasonable ongoing level of access to a randeoaf, drink and grocery items
that is reasonably priced, safe and of sufficiemardgity and quality to meet
nutritional and related household needs’.

4.4 Pricing

Many communities will undoubtedly welcome the pre@o oversight of pricing in local
stores. Currently, many stores stock items at priwhich seem insupportably high,
even given the remote location of many stores. &wample, in visits to three
community stores across the Top End, NAAJA staff:sa

« Black and Gold brand, long-life, 1-litre milk at .#9, while a name-brand
product retailed in Darwin at $1.39;

** New subsection 93 (1)(h) and (i)), at Schedul/élfare Reform Bill.
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e a ‘soup pack’ containing one packet of soup mixe@barley, lentils, peas etc)
two six-inch lengths of celery, a turnip, carrotlamion for $12.50; and

* ashopping trolley that retails in Darwin for $18 & less, on sale for $45.00.

4.5 Indigenous training and employment

While welcoming the greater breadth of assessalalitens in licensing of stores, we
note that there is no provision for a commitmerth®training and employment of local
Aboriginal people as part of the assessable mattgreoposed section 93(1).

We have observed that while some stores are signifiemployers of local staff, others
employ few or no local Aboriginal staff. Given tloger-arching aim of the proposed
changes to the NTER legislation is to increase Ajowail engagement and participation
in the paid workforce, it seems sensible to incladéocal training and employment
requirement in the assessable matters. Furtheh seference should also include
provision for local staff to be trained at managksis well as general staff levels.

Making this change would help to fulfil the Recormmdation 11 of the House of
Representatives Aboriginal and Torres Strait Istaniiffairs Committeelnquiry into
Remote Storeelating to increasing the participation of lopalople in the staffing and
management of community storgs.

4.6 Provision for stores to participate in income rmnagement without a licence

NAAJA supports the inclusion at Item 20 (new 95A9\nding that the Secretary may
decide that a community store does not requirecende. Of further benefit is new
95A(3) which provides that the Secretary must majuire a licence unless to do so
would be reasonably likely to promote food securitg community.

4.7 Provision for licensing of takeaways, roadhouseand fast food outlets

NAAJA supports the proposed repeal of 92(2)(a) 8a(2)(b) of the existing Act, to
allow for the licensing of takeaways, roadhoused st food outlets. This measure
will alleviate the problems currently experienced geople who are travelling in the
NT, or people who live near such a store, and oelyhese outlets as a source of food
and other items.

4.8 Timeframe for measure

NAAJA understands that the community store licegpsimeasure is currently subject to
the sunset clause at s6(1) NTER Act, which provities NTER measures, other than
those which are excluded, will cease five yearsnfrthe day after the NTER Act

received Royal Assent (18 August 2007). This mehrscommunity store measures
will cease on 17 August 2012.

55 Aboriginal and Torres Strait Island Affairs Comraét House of Representativeserybody’s Business: Remote
Aboriginal Torres Strait Island Stor¢2009), 51. Recommendation 11: The Committee recends the Australian
Government, in collaboration with educational ingions, investigate and develop: the facilitatadriraining of
Indigenous staff living in remote communities torstmanagement levels, atie certification of in-store training of
skills such as health promotion and food supply stodage.
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While ever income management remains in place,cttramunity stores licensing
scheme is vital to ensure that stores which hawveoaopoly on the expenditure of
income managed funds are not able to exploit tlaatapoly.

Moreover, there are some persuasive argumentg thdhe community stores licensing
scheme, and the consequent improvements in staf@ish have delivered tangible

benefits for consumers in remote communities antth wimore purchasing of food.

Indeed, there is some argument that many of theedolgains’ attributed to income

management are in fact more closely tied to improets in stores and their range of
merchandise, rather than a result of the wholasaiérol of people’s money.

In either case, if income management is to renmradefinitely, it is of concern that the
community store licensing measure will end on 1gést 2012.

4.9 Enforcement and compliance in relation to asssable matters

While commending the expansion of the assessabkermafor community stores
licensing, we put on record the corresponding rieedtrong enforcement powers.

In addition to this, the provision to the FAHCSIfoes licensing team of adequate
resources and powers to monitor the performancgaonés is crucial to the success of
the measure.

4.10 Governance of community stores

Proposed sections 110 and 111, enabling the Secitetaequire a community store
owner to become registered under @erporations (Aboriginal and Torres Strait
Islander) Act 2006are welcomed as a further move to improve the garere in
community stores.

4.11 Evaluation of community store measure

To monitor the effectiveness of the community ssdreensing scheme, comprehensive
evaluation of the measure should be conducted.grbsess should commence with the
development and publication of a wide-ranging safteenchmarks and a timetable for
reporting against these benchmarks.
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5. Changes to the operation of the Social Security Appeals Tribunal

The FAHCSIA Bill provides for changes to the opematof the Social Security Appeals
Tribunal (SSAT) that NAAJA believes will further ade the level of access to the
Tribunal by Aboriginal people in the Northern Téory.

NAAJA endorses the submission of the National Welfdights Network on this issue
and respectfully refers the Committee to that sgisian in relation to the proposed
changes.

5.1 Impact in the Northern Territory

In addition, we ask the Committee to take into aotdhe following comments arising
from our experience in delivering a Welfare Righ&svice in to Aboriginal people in
the Northern Territory.

A primary consideration must be the fact that ajspbgp Aboriginal people in the NT to
the SSAT are at shockingly low levels. Further, ave not aware of any appeals by
Aboriginal appellants from remote communities ia tT to the SSAT. We understand
that the low appeal rates arise for range of reaswiuding:

= lack of awareness of an appellable error having Ineade;

= Jlack of knowledge that matters can be appealed thatl there is appeal
system;

= lack of access to assistance to help navigateppeah systems;
= scepticism as to the value of the appeal process; a
= reticence and fear of using the appeal process.

The fledging Welfare Rights Outreach Project is kiing to provide information in
remote and urban communities about the SSAT. Wdaasee that the appeal of this
Tribunal as an approachable forum for Aborigingbelants will be much reduced by
the proposed changes.

In the course of our community legal educationvéadis and in providing individual
advice, we have found that people are receptitedddea of an independent Tribunal
that will hear their matter afresh, entirely indegent of Centrelink.

5.2 Retain current system

We have grave concerns that to advise people tbatr€link may attend the hearing
will act as a further disincentive to people to thée forum. This is particularly the case
where the case at hand may relate to debt whictuligect, or may be subject, to
criminal proceedings. Clients who fear criminal g@oution are often particularly
timorous, and often made more so if they have b#eaugh the process of a
‘prosecution interview’ with Centrelink.

The proposal for pre-hearing conferences to becarfeature of SSAT proceedings is

also one which is of grave concern. For people fremote communities, a requirement
to participate in pre-hearing conference will bgistically challenging. It will also
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make the idea of the SSAT process more dauntingviiye of making it more
complicated.
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6. Customary Law

6.1 Customary Law and the RDA

NAAJA also wishes to raise what appears a strikimgssion with respect to the NTER
redesign. We note that the Government does nobpsoto restore the RDA in relation
to sections 90 and 91 of the NTER Act which praiiliionsideration by courts of
Customary Law.

In our submission, these provisions clearly infenipe RDA. They preclude courts
from taking into account all relevant matters widspect to bail and sentencing. In
doing so, they discriminate against Aboriginal deap the NT.

It is important to note that it is infrequent fousgkomary Law matters to be raised in
sentencing or bail considerations. As Chief Judtetin stated ‘only on rare occasions
has Customary Law been presented as lesseningdte oulpability of the Aboriginal
offender. Even less frequently has the sentencigt@accepted the submission as of
significance *®

As we pointed out in our Joint Submission with CAX& to the Senate Select
Committee on Regional and Remote Indigenous Comtieanin June 2008, in the
Northern Territory, courts must consider ‘the extenwhich the offender is to blame
for the offence’’ and ‘the presence of any aggravating or mitigafamor concerning
the offender?® Aboriginal offenders are disadvantaged becauséutheontext of their
offending cannot be considered by the court, wreman-Indigenous offenders are
given full consideration of all relevant circumatas. This position was recently
confirmed in the decision oR v Wunungmurrg2009] NTSC 24 where Justice
Southwood held that Customary Law considerations loa taken into account for
limited purposes, such as establishing the defatsarmaracter and prospects of
rehabilitation, but that the NTER legislation pretgs Customary Law considerations
from being taken into account to assess the semmgsof the criminal behaviour in
guestion.

The intervention legislation also precludes anyrfaf Customary Law or customary
practice from being raised to mitigate or aggravate offence when a court is
considering an application for bail. This reduckse fbility of courts to take into

account issues of Customary Law and cultural pracin a discriminatory way,

although, it does not totally prevent Customary Liagues being considered in balil
applications, as for example, a defendant’s negghatticipate in culturally significant

activities can be presented as grounds to graht bai

It remains the case that NAAJA has not observedirengase in cases involving child
abuse coming before the NT criminal courts. We hdwevever seen an increase in
prosecutions of consensual teenage sexual relatpmswhere the age difference

56 Chief Justice Brian R Martin, ‘Customary Law — Nwatn Territory’ (Paper presented at JCA Colloquium,
Sydney, 5 October 2007) <http://www.jca.asn.audcplium/2007.html> at 5 February 2010.

Sentencing AdiNT), s. 5(2)(c)
%8 Sentencing AQINT), s. 5(2)(f)
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between the two people is not large and the youpgeson has consented to the
relationship. This trend is not observed in relatio non-Aboriginal youths.

NAAJA is deeply concerned that Aboriginal peopletlie NT are treated differently,
both with respect to the disturbing increase inspoutions of Aboriginal youths for
consensual teenage sexual offences, and in bewotgbfied from raising matters of
Customary Law in mitigation of sentence or in cdesations of balil.

Vivian and Schokman note that the removal of Custynh.aw considerations is a:

‘departure from fundamental legal principle by extthg all relevant factors
(which include cultural factors) from being consil® in respect of moral
culpability in sentencing. The practical effecttlos exclusion is that longer and
harsher sentences may be imposed on persons ofAllbeginal race in
disregard of moral culpability factors that areque to those persons. Thus,
there is serious discrimination against Aborigipatsons by the exclusion of
such considerations in bail and sentencffg.’

NAAJA respectfully agrees with this analysis andiscéor the immediate repeal of
sections 90 and 91 of the NTNER Act.

6.2 The important role of Customary Law

NAAJA also notes that the Australian Law Reform Qoission has on several
occasions recommended that Customary Law considesashould be able to be taken
into account for Aboriginal defendarffs.

Similarly, the ‘Little Children Are Sacred’ Repagcommended that:

‘based on the dialogue described in the recomnm&mdabove, the government
gives consideration to recognising and incorpoggiitio Northern Territory law
aspects of Aboriginal law that effectively contrieuo the restoration of law and
order within Aboriginal communities and in partiauleffectively contribute to
the protection of Aboriginal children from sexuauae.®*

NAAJA shares this view. In our submission, it istical that Customary Law be not

only recognised, but given its rightful value amdpbrtance if we are serious about
empowering people to a sense of community justinethe NT, there are many

instances where Customary Law allows for the inappate behaviour to be properly
dealt with. For example, when considering an issueh as wrong promised wife,
where elders are aware of a situation of a persoimgdthe wrong thing, they

immediately deal with it properly.

Equally, feuding between families is often the ftesi not letting people resolve
disputes in a Customary Law appropriate way. Anchethonoured discipline

59 Vivian and Schokman, above n. 27, 96.

60 See, for example Australian Law Reform Commiss&ame Crime, Same Time: Sentencing of Federal Gffgnd
Report No 103 (2006)

51 See Recommendation 72, Northern Territory Board@iiry into the Protection of Aboriginal Childrérom
Sexual Abusé€little Children are Sacred{2007)
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relationships (such as uncle-nephew) allow for pmapriate behaviour to be properly
dealt with. For example, an uncle would use appaterforce to discipline their

nephew. (Because of the fear that people will bergdd with assault, such discipline
has in many instances stopped). But it is importanhote that such discipline is
controlled and not personal; leaders and represesgarom different clans are present
and stand in a circle, with arms interlinked, regemg the authority of Customary Law
and discipline according to that law.

In relation to the ongoing role of Customary LawAAJA strongly considers that

culturally appropriate intervention comes when ih&rvention has the status of a law.
If that status is taken away, it loses its autorit
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Part || Recommendations

Alcohol restrictions

1.

NAAJA recommends that the Government implement an-discriminatory
approach as opposed to seeking for this measube t® special measure for the
purposes of the RDA.

NAAJA recommends that for the purposes of poli@rity, that the Commonwealth
and NT Governments commit to a universal policyregponsible drinking, to be
applied fairly and equitably to all of the NT commnity.

NAAJA recommends that communities be empoweredeteldp and implement
Alcohol Management Plans and that they be provideith independent,

professional assistance to do so. We further recamanthat the criteria set out in
Schedule 3, Item 10 of the Welfare Reform Bill ¢g@t 18(3) NTNER Act) not be

pursued, given that its starting point is a presumnpthat is discriminatory in

nature.

NAAJA calls for the Commonwealth and NT Governmdntimmediately increase
the provision of alcohol detoxification, counsedjnsupport and residential
rehabilitation programs in a manner that is commeate with the increase in
funding that has been directed towards police, tnightrol and additional
government workers.

NAAJA is pleased to see that the Government hagnedi police powers in
restricted areas with those in the rest of the biift,recommends that the provision
allowing for a Ministerial Declaration to give podi powers in restricted areas as if
it were a public place be removed given its diseratory effect.

Prohibited material restrictions

6.

NAAJA recommends that the Government implement a-discriminatory
approach as opposed to seeking for this measube @ special measure for the
purposes of the RDA.

NAAJA notes the lack of evidence to support thisaswee, and calls for

pornography restrictions in restricted areas todmeoved and for the legal situation
to be aligned with all other parts of the NT. NAA#Aespecially cognisant of the
enormous shame these restrictions and the accomgasigns have brought to

communities and notes that this shame would behhigtely to deter residents in

restricted areas from bringing an application teehthe bans lifted, notwithstanding
the lack of justification for the ban.

Law enforcement powers

8.

NAAJA recommends that the Government implement a-discriminatory
approach as opposed to seeking for this measube t® special measure for the
purposes of the RDA.
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9. NAAJA notes the lack of evidence to support thisaswre, and calls for the extreme
and coercive powers that have been given to therdlism Crime Commission in
restricted areas to be immediately removed, pdatityugiven their discriminatory
application solely to Aboriginal people in restedtareas.

10.NAAJA is especially concerned that this measureistime-limited.

Community store licensing

11.The proposed section 93(1) be amended to incluideerece to a commitment to
training and employment of local Aboriginal peoplieall levels of store operation
as an assessable matter.

12.While the substance of the proposed new 95A(3)parted, NAAJA submits that
for the avoidance of the doubt the clause be frametk clearly, so as to provide
that the Secretary must not require a store taceased where to do so would not
be reasonably likely to promote food security i gtommunity which the store
services.

13.Government to provide clarity on the future of tbemmunity store licensing
measure and give consideration to linking the tramek of the community stores
measure to the operation of the income managermbate.

14.Government to ensure adequate communication to conties of the assessable
matters for licensing and who to contact if thewéna concern about pricing or
other assessable matters at their local store.

15.Government to ensure that stores licensing teamspasvided ample powers to
allow rigorous monitoring of store standards, iddhg the power to inspect a store
without notice, and adequately resource the staressing teams to enable rigorous
monitoring of store standards.

16.The community stores licensing measure be fullylumtad, commencing with a
clear set of initial benchmarks, and with a fulpoet due by mid 2011 to allow
communities and policy makers to consider whethemteasure should be extended
beyond the 17 August 2012 end date.

Changes to the operation of the Social Security Agals Tribunal

17.NAAJA recommends that the Government withdraw theppsed changes to the
operation of the SSAT relating to pre-hearing cogriees and agency representation
at hearings, recognising the current system isadlreseriously underutilised by
Aboriginal people in the Northern Territory andttkize proposed changes are likely
to exacerbate this situation.

Customary Law

18.NAAJA considers that that sections 90 and 91 of BMENER Act precluding
Customary Law considerations from being taken adoount in bail and sentencing
to assess the objective seriousness of the allegegroven offending be
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immediately repealed. NAAJA considers that thesavisions are discriminatory
and contravene the RDA.

19.NAAJA also recommends that as per recommendatignshé Australian Law
Reform Commission and reports such as the ‘LittldZen are Sacred’ report, that
Customary Law be afforded a level of legitimacy a@spect, and recognised for its
essential role in contributing to positive commuijitstice outcomes .
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PART Il INCOME MANAGEMENT

1. An overview of the proposed changes

The Government's proposed changes mark a changéodans of the income
management scheme from meeting the primary needscoimmunity ‘in crisis’ to a
stated attempt to move social security recipiemisdrk and study.

Government proposes that the current applicatiomadme management to all social
security recipients in ‘prescribed areas’ in the Will be removed. It will be replaced
with a purportedly non-discriminatory program thisiposes income management on
social security recipients who fit in the categseréet out below. Initially, it is intended
that the scheme will apply across the Northern ifey;, with the Australian
Government to consider rolling it out nationallysbd on evaluation of the NT
experiencé?

1.2 Proposed income management categories

Under the Government’s Bill, income management Wél applied to social security
recipients in the Northern Territory who fall intoree new categories:

1. Disengaged youth;people aged 15 to 24 who have been in receiptoofhy
Allowance, Newstart Allowance, Special Benefit arénting Payment for
more than 13 weeks in the last 26 we®ks.

2. Long-term welfare payment recipients: people aged 25 but below Age
Pension age who have been in receipt of Newstadwaice, Special
Benefit or Parenting Payment for more than 52 weiekshe last 104
weeks®* and

3. Vulnerable welfare payment recipients:people assessed by a Centrelink
social worker as requiring income management fasaas including
vulnerability to financial crisis, domestic violemor economic abugg.

People who fall into these new categories will bbjact to the same scheme of
income management that currently applies in presdrareas in the N°f.That is,
50per cent of their regular social security paymearid 100per cent of any lump
sum paymenfé will be quarantined into an ‘income managemenbant which
can only be used for meeting ‘priority needs’ afinéel in the Act®

In addition, the following categories will apply:

62 Explanatory Memorandum, Welfare Reform Bill, 13.

53 |tem 36, proposed s.123UCB, Welfare Reform Bill.

54 ltem 36, proposed s.123UCC, Welfare Reform Bill.

55 ltem 36, proposed s.123UCA, Welfare Reform Billl dtinister for Families, Housing, Community Sengand
Indigenous Service, Second Reading Speech, Wé¥afierm Bill, 25 November 2009, 13.

56 Section 123UBSocial Security (Administration) Act 1999.

7 See Item 42, Welfare Reform Bill.

58 Section 123THSocial Security (Administration) Act 1999.
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4. Voluntary income management:not strictly a new category but previously
unavailable in the Northern Territory. People ohpalyment types can opt
into an income management category whereby:

= 70 per cent of income is income managed,
= the minimum period for income management is 13 weakd

= for every 26 consecutive weeks spent on the scheaicipants be
eligible for a ‘voluntary income management inceatpayment’ of $250
(which will be 100 per cent income manag&t).

5. Child protection category: this is again not a new category, but
Government has indicated that this will now be usedthe Northern
Territory.”® Under this category, people are subject to incorasagement at
the request of child protection authorities (in W€, this is the Northern
Territory Families and Children (NTFC)). Seventyr ment of fortnightly
money is income managed under this category.

6. School Enrolment and Attendance CategorieslUnder these categories,
which are not currently used in the NT, income ngg@maent can be imposed
on parents who fail to ensure enrolment and/orsfeatiory attendance at
school.

1. 3 Proposed exemptions

There is provision in the bill for exemptions frahe disengaged youth and long-term
welfare payment recipient categories. The critdéoia exemption differ significantly
between those with and without dependent children.

1. 4 Hierarchy of income management categories

The Government has not fully articulated its ini@ms$ in relation to application of the
existing national income management categorieat{ngl to child protection and school
enrolment and attendanékin the Northern Territory.

The Welfare Reform Bill and the existing provisions the Social Security
(Administration) Act provide for a hierarchy of thategories as follows:

(1) 123UC Child protection category
(2) 123UD & 123UE School enrolment and attendarategories
(3) 123UCA Vulnerable welfare payment recipienegatry

(4) 123UCB & 123UCC Disengaged youth and long-tereffare
payment recipient categories

5 |tem 63, proposed s. 47(1)(fa) Welfare Reform.Bill

0 See Australian Government, ‘Future directionstiier Northern Territory Response: A community guinléhe
proposed changes’, December 2009, 3.

" Sections 123UC, 123UD, 123USpcial Security (Administration) Act 1999.
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It can be seen from this hierarchy that where tkistiag national categories are
employed, they will take precedence over the newladed income management area
categories. It can also be seen that the vulnerabltare payment recipient category
will take precedence over the youth and long-teategories.

1.5 Interaction of the various school enrolment anéttendance measures

It should be noted that the existing national stleooolment and attendance categories
(ss. 123UD and 123UE) sit somewhat uneasily with #xemption provisions for
persons with dependent children at proposed s. GEZRU

Similarly, all the latter categories must also éad in light of the School Enrolment and
Attendance Measuré.This is currently being trialled in six NT areasdaprovides for
suspension and cancellation of a person’s Socialir@g payment where they do not
make reasonable efforts to ensure their child relkd at and satisfactorily attending
school.

1.6 Need for clarity on how the various measures Wivork together

Making an informed assessment on the new systatfiffisult without knowing what
the Government's intentions are in relation to weetthe School Enrolment and
Attendance Measure is to be rolled out across theehidrn Territory and/or whether the
Government intends to activate the school enrolmantd attendance income
management provisions.

2. NAAJA's views on the new income management syste m

The Committee’s terms of reference may be sumnthasean inquiry into whether the
measures carried out under the auspices of thé&tarTerritory Intervention and those
proposed in the Government's Bills, have and wpete to overcome Aboriginal
disadvantage and improve life for Aboriginal people

The terms of reference also go to whether curredtmmoposed measures are the most
effective and cost effective options available toov&nment to achieve the
aforementioned aims. Finally, the Committee seeks wiews on alternatives to
Government’s proposals.

It is NAAJA’s submission that the key to improvifitg for Aboriginal people lies in a
true engagement with Aboriginal people and an éffegoartnership with Aboriginal
people.

In relation to the proposed system for income maramnt, NAAJA commends to the
Government a way forward built on what Aboriginalople have consistently asked of
their governments — to continue to work togethecriate resources and infrastructure
in health, education, housing and employment ctarsis with the expressed
requirements of individual communities.

However, the Government’s proposed system fallstsiiacommunity expectations for
a system that would be narrowly targeted and neaoruininatory. Further, it is

2 See Part 3CSocial Security (Administration) Act 1999.
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arbitrary, with the effect that large numbers ofofiginal people will still be subject
automatically to income management.

2.1 Impact of the new system

The Government’'s proposed measures do not progrestar beyond the income
management status quo. The effect of the proposeasumes will be to arbitrarily
subject large numbers of Aboriginal people to cuntd income management solely by
virtue of the fact that they have been in recefpgfentrelink payments for a prescribed
period of time. The imposition of income managemeitit have nothing to do with a
person’s ability to manage money and meet theirdsieaithout Government
intervention.

Similarly, for many subject to these new categof@sincome management, being
granted an exemption will not rest on questiongadd financial management but on
whether a person has ‘engaged’ in work or study.

2.2 Evidence and the cost of the measure

There is no clear or compelling evidence base ppat the contention that this system
for arbitrary and far-reaching government-imposecbme management will work to
overcome Aboriginal disadvantage, reduce drug arcbhal abuse, increase
engagement in work and study or increase schamddince and responsible parenting.

Indeed, there are indications to the contrary. &@mple, after almost three years of
compulsory, blanket income management, we arewateaof any appreciable increase
in the employment participation rate for Aborigirdople in the Northern Territory.
This points not only to the fact that income mamaget may not be an effective way to
effect participation in employment, but also suggethat the main barrier to
employment is not the fact of people having acdessll of their income support
payments in cash.

With a price tag of over $400 million over four yeathe proposed measures for income
management represent an expensive and untestednespein social engineering with
Australia’s most disadvantaged peoples as its stje

Given the absence of sound evidence to support effiectiveness of income
management to achieve the above aims, the very bagts of compulsory and
widespread government-imposed income managemenbtha justified.

2. 3 Evaluation of the measure

The Government has stated its intention to ‘cahgfelaluate’ the new systér
Presumably such an evaluation will impact on theigien as to whether to roll the
system out nationally, or whether to keep it at all

Given that the new system will disproportionateffeet Aboriginal people in the NT,
NAAJA is concerned to ensure that any decisionsarambut the future of the system
are made on the basis of considered and rigoraalgation.

73 Explanatory Memorandum, Welfare Reform Bill,.13
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NAAJA notes the concerns raised by the NTER ReB®ard in 2008 about the lack of
baseline date on which to evaluate the impact @ NTER“. NAAJA therefore urges
the Government to take a rigorous approach to catig baseline data before the new
system is implemented. We further note the impaedaof ensuring that the baseline
data will measure the stated aims of the propassahie management system.

2.4 Community expectations and the basis for the ernment’'s measures

Given the scope and content of theture Directionconsultations, the Government’'s
response must surely have taken many by surprisenoted in the evaluation of the
Future Directionsconsultation process:

‘In a few reports, the preference for the opt oodel was implied, whereas our
interpretation of the feedback from the meetingsn@mome management should
be left up to individuals’®

Of the Tier 3 report on thieuture Directionconsultation, the researchers found:

‘The summary of the income management identifies|ével of opposition to
the two income management options included in theudsion paper. However,
the summary identifies the voluntary model witlygers for those not managing
their money as the preferred model. We believedhier simplifies the level of
discussion and responses to some extent, as mahynsame management
should be stopped, and the trigger model was aableptas an alternative
solution, rather than the preferred soluti6h.’

The flaws in the consultation and reporting processe also observed by NAAJA
during our attendance at Tier 2, Tier 3 and Tierektings.

Of particular concern is that neither tReture Direction Discussion paper nor the
FAHCSIA meeting facilitators ventilated the NTER VR®wv Board’s recommendation
of a trigger and voluntary system of income managem Notwithstanding this
oversight, this was the option that many peoplefpuward in the consultations, often
expressed in terms such as, ‘it is only the ondis problems that should be managed'.

2.5 Need for genuine community engagement on wel&areform

In relation to welfare reform, to achieve meanimgitogress and reform requires an
engagement with Aboriginal people on how the dejive social security payments can
contribute to the wellbeing of communities andthé system is seen to be failing
communities, an engagement with communities on aod why it is failing them and
an exploration of how to address the identifiedéss

Such a process further requires that Governmessjzonsive to concerns and solutions
identified by individual communities. Arguably, #® solutions which are identified

4 commonwealth of Australia (Peter Yu, Marcia Ellaridan, Bill Grey) Northern Territory Emergency Response —
Report of the NTER Review Boafdctober 2008, 20.

S Department of Families, Housing, Community Sersiaad Indigenous Affairs/Cultural and Indigenouséach
Centre Australia, ‘Report on the NTER redesign gegaent strategy and implementation: Final RepSeptember
2009, 21.

"8 Ibid., 22.
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and implemented by individual communities will haWe most lasting and effective
outcomes. Thus it is of great concern is that tleweBiment did not use tHeuture
Direction consultations to ask people questions about:

= the main challenges and problems in communities;
= their views on how to address these challengepeotidlems;
= their ideas for solutions;

= their views the role of the current system of Socsecurity as
contributor to problems in communities; and

= their views the role of current system of Sociat\B#&y as a mechanism
to solve problems in communities.

This failure to truly engage with Aboriginal peopéend work together on finding
solutions has resulted in this raft of proposed suass that is at odds with what most
people indicated as their preferred option for @tiooation of income management.

More importantly, the resulting measures — incomswnwith the tenor of the

consultations, with what Aboriginal people have e&edly called for to achieve
positive change in their communities and with ttetesl objectives of the scheme —
seem unlikely to generate positive outcomes.

2.6 Community views on a system for income manageme

NAAJA urges the Committee to have reference to riport of the NTER Review
Board released in October 2008. The Report wasdbasethorough and meaningful
consultation with communities affected by the NTER.

The Board noted that there was general suppod fmheme that allowed people to take
up income management voluntarily, with limited imjgmn of compulsory income
management where clear triggers existed: ‘for thvase had demonstrated in some way
that they were not meeting their family or commumgsponsibilities, especially if the
wellbeing of children was at risk or if alcohol addugs were being abused to the
detriment of the community”’

2.7 Rejection of arbitrary, government-imposed incone management

It is NAAJA's submission that a system which prasdfor a trigger-based and
voluntary system of income management is to beepred, having the advantage of
meeting community expectations, being narrowly étgd and involving the least
amount of government intervention in the livesrafividuals.

In addition, any system for income management nndtide mechanisms to allow
individual communities to decide if and how inconmanagement can work in their
community.

Beyond these broader concerns, the measure as spbpembodies significant
shortcomings, inconsistencies and uncertaintiegiwilie address in detail below.

T Commonwealth of Australia, above n,59.
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3. Detailed examination of the proposed system

This section of the submission engages with thaildet the proposed system. If the
system is adopted, against the recommendations AAJN members, there are a
number of practical issues with its proposed opamnat

TRANSITION TO THE NEW SYSTEM

The Welfare Reform Bill's Explanatory Memorandumysathat in the Northern
Territory there will be a staged transition to tlew system. Persons subject to income
management under the current system ‘will be ableansition to the new scheme or
seek to exit from the existing schermace the new scheme is operational in their
ared '® (emphasis added).

3.1 Transitional provisions don'’t allow people to git the system immediately

NAAJA is concerned about the impact of this apphoaa social security recipients
who are not required to be income managed underahesystem.

The staged process will mean that depending on evttery live, some people who
should be entitled to full payments in cash willkept on the existing, discriminatory
income management system for a period of as longnasyear from the date of
commencement of the new scheme.

Given that it is very clear that recipients of pays such as the Age Pension,
Disability Support Payment and Carer Payment wilt te subject to the new

compulsory income management system, those pedyelds be entitled to apply

immediately after the commencement of the Bill ten€elink for a determination

(under proposed item 23(5)(b)) that they should cattinue to the subject to the
income management regime under continuing s.123UB.

NAAJA commends the inclusion of a right of reviefwdecisions made under proposed
item 23(5)(b).

3.2 Payment of credit balances of income managememtcounts where a person
exits the income management regime

Existing s. 123WJ of the Social Security (Admirasion) Act 1999 provides that
where:

= a person moves off the income management reginte; an

= they have a credit balance in their income manageraecount (the
‘residual amount’); and

= the Secretary is satisfied that they are not likeljpecome subject to IM
in the next 60 days,

the Secretary may determine that the residual atmsua be paid directly to the person
by instalments.

The Secretary can only pay the amount in a lump where:

8 Explanatory Memorandum, Welfare Reform Bill 14.
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» jtis less than $200; or
= the Secretary is satisfied that there are spec@lrastances; or
= the person was being voluntarily income managed.

The effect of section 123WJ is that the Governnretdins control of any money that
was in person’s income management account, foo 42 tmonths after they have exited
from income management system.

3.3 Proposed changes affecting people no longer g1t to income management

Item 41 of the Welfare Reform Bill introduces amemahts to s123WJ which extend its
application to people subject to income managemewter the vulnerable welfare
payment recipient, disengaged youth and long-termifane payment recipient
categories.

The FAHCSIA Bill introduces proposed section 123WJAis provides that where a
person is in receipt of instalment payments undetien 123WJ, instalment payments
of the credit balance will cease if the person mda@comes subject to the income
management regime.

These two sections affect people who had stoppétghecome managed and are
receiving instalment payments of the credit balanfetheir income management
account. It will mean that if such a person becomgsject to income management
again, the instalment payments will cease and eamaming funds will become subject
to income management. This may happen when, fompbea a person is deemed a
vulnerable welfare payment recipient or becausav&é8ks have passed during which
they have been in receipt of an activity-testedpeyt.

3.4 Measures are unjustifiably restrictive

There is no justification for any restricted accesghe residual amount where it has
been decided that a person is not required todmrie managed.

Even if a person is likely to be compulsorily inaoemanaged in the future, they should
be able to directly access credit balances, abeaime that they cease to be subject to
the regime, they are entitled to exercise full cantver all of their income and savings.

NAAJA is particularly concerned about the effecttlils provision on people who do
not fall in the new compulsory income managememegmaies and so will move off
income management once the new scheme comes iatatiom in their area.

Of equal concern is the impact of this section @iumtary income management
participants who choose to move off the scheme.

These measures extend far beyond what is reasomaiolessary or justifiable given that
they apply to:

» people who are not subject to the income managemegime (123WJ);
AND/OR

» funds received prior to the current period for imeomanagement (123WJA).

NAAJA submission to Community Affairs Committee, February 2010 Page 51 of 74



Given, the above NAAJA believes the system shoeldlm|nged so that when a person
ceases to be subject to the income managementeethey immediately regain full
control of their own finances.

COMPULSORY INCOME MANAGEMENT CATEGORIES

3.5 Child protection category

Noting that the Government is intending to usertagonal child protection measure in
the Northern Territory, we raise the following cenas:

1. The use of this category is being implemented withibhe public having the
opportunity to consider the results of the Westaustralian trials;

2. The public have yet to be apprised of the contérguidelines and policy to
inform the use of the category in the Northern iteny;

3. Northern Territory Families and Children (NTFC)ettepartment which would
have the power to recommend application of thegoageto individuals, is in
crisis. Through the work of the NAAJA Civil Law Sem, we know only too
well of the suffering of families due to the depaent’s abject failure to
properly care for their children. We trust the Coomwealth would stringently
the monitor the role of the NTFC in the implemeiatatof this category; and

4. Because of this, and because income managemensésganificant control on
a person, we recommend that the legislation includ2-month maximum time
limit on the length of income management orderseurttis section. This will
have the advantage of ensuring the affected pedses have their situation
reviewed at regular intervals and is particulanhportant given there is no real
right of appeal against a decision under sectiGUR2

3.6 Vulnerable welfare payment recipient category

Proposed s.123UCA provides that a ‘vulnerable welfpayment recipient’ will be
subject to the new income management regime (pedvidther technical criteria
apply)”® Proposed s.123UGA provides that the Secretary determine that a person is
a vulnerable welfare payment recipient. There isdeéinition of ‘vulnerable welfare
recipient’ in the Bill. The section further provil¢hat a determination should be made
in compliance with any decision-making principag¢t eut in a legislative instrument.
At this stage, no detail on what the legislativetinment might contain has been made
public.

The Second Reading Speech and Explanatory Memararoluthe Bill indicate that
people will be designated vulnerable welfare payimecipients if they are assessed by
Centrelink social workers as requiring income mamagnt due to vulnerability.
Reasons for such an assessment are proposed twléntihancial crisis, domestic
violence or economic abu&® Presumably, any proposed legislative instrumeriit wi
include these factors.

" proposed ss. 123UCA and 123UGA.
80 Explanatory Memorandum, Welfare Reform Bill, 13.
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3.7 Determination of ‘vulnerable welfare payment reipient’

As there is no definition of ‘vulnerable’ in theIBit is not possible for us offer fully
informed comment on the effect of this categoryoam client group. Our comments
below are necessarily confined to the informatimat has been made available.

It is foreshadowed in the Minister's second readspmeech that the question of
vulnerability is to be determined by Centrelink isbavorkers®

We understand that Centrelink social workers culyemperform the following
functions:

« provide counselling and support to Centrelink comos with difficult personal
or family issues;

« provide information about, or refer customers tnmunity support services;
and

* help with claims for payments from Centrelink.

NAAJA is concerned that giving Centrelink social neers the additional role of
determining vulnerability (with the consequencecofmpulsory income management)
may make people less likely to seek the assistanc@entrelink social workers in
relation to any changes to their personal situafiocluding domestic violence or other
forms of abuse, for fear that it will result in tleposition of income management. The
role of social workers under the new scheme idylike undermine relationships of trust
with clients and undermine the important serviaytburrently provide.

NAAJA considers that it would be more appropriade €entrelink social workers to
raise the possibility of voluntary income managet@none of a number of options for
a person suffering a personal or financial cri@ther options could include assistance
with finding alternative accommodation, referrallégal services, police, counselling,
domestic violence services, safe houses, and/@ar @bmmunity support or money
management programs. A further alterative is carsiibn of a financial management
order under the provisions of tAault Guardianship Ac{NT).

As indicated, we are also of the view that the mgfin of ‘vulnerable’ should be
included in the legislation, not left to a legislatinstrument.

3.8 Domestic violence and determination of ‘vulnerale’

The inclusion of victims of domestic violence iretlvulnerable’ category is troubling.
The ability to manage any income can be particylmnportant to victims of domestic
violence who are seeking to escape violence. Asfricgion on a victim’s use of social
security payments may limit a victim’'s ability toravel or find alternative
accommodation. In this context, the Committee ferred to the concerns about the
inflexibility of BasicsCard are outlined below afi4- 4.4.

81 Minister for Families, Housing, Community Servieegl Indigenous Service, Second Reading SpeechaWelf
Reform Bill, 25 November 2009, 13.
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Given these concerns, the fact of being a victindahestic violence should not be a
trigger for income management without evidence aginemic control being exercised
by a perpetrator

3.9 Limitation on reconsideration of a determinatio re ‘vulnerable’

The proposed s. 123UGA(8) enables a person sulgjectvulnerable welfare payment
recipient determination to seek reconsiderationthefir circumstances. However, a
person cannot make such a request if they havadgirenade a request during the
preceding 90 daj&

The Bill's Explanatory Memorandum says that thehtigo request reconsideration
exists ‘in addition to’ review rights under Parbfithe Social Security (Administration)
Act® NAAJA questions the value of this additional higof reconsideration on top of
existing appeal rights in Part 4 of tSecial Security (Administration) Aavhich enable
those affected by a decision to apply for interealew of a decision at any time.

Case study— Elenora is an age pensioner. On 1 September 2010
Centrelink determine she is vulnerable welfare paymrecipient
because her nephew has regularly been taking gerded and accessing
her bank account. On 5 September 2010, Elenoragyreéisa with the
decision, saying she is happy for her nephew toe haacess to her
account. Centrelink makes a new determination tBk#nora is a
vulnerable welfare payment recipient.

On 10 September 2010 Elenora’s nephew moves iaterpermanently.
Elenora wants to stop income management as ther fatich led to her
being deemed vulnerable is no longer relevant. I€kmt advises that
the determination that she is a vulnerable welfaagment recipient
cannot be reconsidered for a further 85 days.

As illustrated in the case study, a number of comarise in relation the limitation on
reconsideration of decision that a person is aenalple welfare payment recipient:

a) The reconsideration provision may operate to defram people’s awareness of
their right to review under Part 4 of the Sociat@#y (Administration) Act.
Given that our client group are already largelywai@ of their appeal rights,
any mechanism which may serve to exacerbate thislie avoided.

b) The reconsideration provision may operate to m@sériperson’s ability to move
off income management, as they would be forcedai 90 days after their last
request to reconsider.

The case study illustrates that this provision Wéle the effect of subjecting people to
the income management regime when there are nogreahds to do so. For this
reason, we believe the time limit on request fepnsideration should be withdrawn.

82 pProposed s.123UGA(9).
83 Explanatory Memorandum, Welfare Reform Bill, 23.
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Further, while the Explanatory Memorandum to thdl Biates that the right to
reconsideration exists in addition to rights unéeart 4, this does not appear to be
reflected in the Bill. There is a risk that thelRibuld be read restrictively so that the
specific ‘reconsideration’ rights apply to the exsibn of rights under Part 4. To avoid
any doubt, the right to review at any time undet Bashould be spelt out in the Bill.

3.10 Disengaged youff and long-term welfare payment recipient&

The case studies below illustrate how the new caieeg for income management are a
heavy-handed and inappropriate mechanism for eagg engagement in paid work
and study.

Case study — Rita is 22-year-old single woman in receipt otwstart
Allowance who lives in a remote community. At 1yJ@010 she had been
working for the last 16 weeks for an average ohabrs per week as a cashier at
the local community store. As she is paid at theefal Minimum Wag® and
earns $429.30 gross per fortnight she receives oappately $254.60 in
Newstart Allowance.

Because Rita has been assessed as having thetgapawiork full-time, her
part-time job does not satisfy the ‘sufficient waest’. This means that she must
also fulfil both activity test requirements and maitobligation requirements in
order to remain eligible for Newstaft.

As part of her mutual obligation and activity regments in respect of her
Newstart Allowance, Rita must have regular appoértta with her Job Services
Australia provider, search for four jobs each fgyih and undertake training in
retail services for 10 hours per week.

Although she has been engaging in paid work imntelyigrior to and at the
commencement of the new income management regiondyisg 10 hours per
week and actively searching for additional worktaRwill become subject to
income management under s 123UCB. Rita will remamder the income
management until she has worked for at least 26&svae 15 hours per week
receiving at least minimum wage.

The store where Rita works sometimes rosters hiekGidours one week, and 20
hours the next week, meaning that for Rita to retheh goal 26 weeks of
sufficient paid work in a 12-month period may netdchievable at all.

The simple case study above, showing how the pemptsny will operate in practice,
highlights the following:

a) Rita can hardly be described in ordinary terms alisengaged youth’. She
is engaging in paid work and in study and is atyiveeeking further

84 proposed s. 123UCB.

8 proposed s. 123UCC.

8 At the 2009 Federal Minimum Wage of $14.31 perrffouhe minimum wage for 15 hours per week for arltadu
would total $214.65 gross. See Fair Pay CommissidBeneral Wage-setting Decision 2009
<http://www.fairpay.gov.au/fairpay/WageSettingDéais/General/2009/>at 5 February 2010.

87 See FAHCSIA, ‘3.2.2.10 Sufficient WorkGuide to Social Security Law.
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employment. However, under the Government’'s proposeheme for
income management she will automatically be suligette regime.

b) Although she will only have been out of paid work L3 of the last 26
weeks to be captured under the new income manageesgme, Rita will
have to work for twice as long as she was unempldgequalify for an
exemption under proposed section 123UGC.

c) The 15-hour-per-week rule to qualify for an exemptwill disadvantage
casual and seasonal workers whose hours of empiayraey.

d) The rule will disadvantage workers who for a variet other reasons (leave,
study, training, illness, family responsibilitiesltural obligations) do not
always work for at least 15 hours per week in thalifying period.

e) As illustrated, the exemption requirements at psego section 123UGC
appear to have been developed without regard toctineent compliance
regime, which requires all persons in receipt ef dctivity-tested payments
to which sections 123UCB and 123UCC apply to engafgpb seeking,
training and other activities to remain qualified their payments.

3.11 Prospects of success of the new categories

The proposed scheme fails to provide incentive r@meard to people who are already
active in the realms of work, study, community dachily.

The effect of the scheme is to place a further am@and stigma upon a group of
people already deemed to be among the most distadexhin all Australia, ignoring

the gains and progress made in engagement in watkstudy and making exemption
from the income management a difficult goal to achi

3.12 System will not assist the most marginalised

In addition, it is NAAJA’'s submission that the sal® may not capture those
‘disengaged’ people whose behaviour it seeks tagha

Case study:Jack is a 17-year-old remote community resident,wke many of
his peers, left school before finishing primary eah He cannot read or write
beyond signing his name. He has no bank accounpensonal identification
papers and is unsure of his exact birth date.

Because he left school before year 12, CentrelifEarn or Learn” scheme
means that Jack has no entitlement to Youth Allm@ammless he is engaged in
an appropriate program of stu§§He saw a Centrelink officer about getting on
payments, but the combination of the requirementstiedy, and difficulty
providing appropriate identification and bankingadls meant he didn’t follow
through with his claim.

88 |bid, ‘3.2.3.10 — Special Rules for early schagl\ers (the ‘Earn or Learn’ scheme).
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Neither Jack nor anyone in his family receives @dimk payments on his
behalf. As consequence, he is reliant on friendsjily and other means to
obtain the necessities of life.

The case study illustrates that neither the newnme management categories nor Earn
and Learn can have any effect on the most disengggeth because they are not in
receipt of Centrelink payments. The Governmentanplor income management of
large number of people will not reach those whoramst disadvantaged and most at
risk, yet it is the needs of this group that shobkl of the highest priority for
Government.

To successfully address the issues confronting ¢incgip, a range of specialised
assistance and resources (such as age-appropiatatien programs) are required to
achieve educational and social outcomes. Equalty, addressing these issues,
communities and family structures must be part ke process, drawing on their
Customary Law and traditional structures where appate. Finally, it is the
development of real local employment opportunitiest will serve to make education
relevant to this group.

Exemptions from compulsory income management

3.13 Dependent child provision

Relevant to exemptions under the new system isgsexph 123GE, which provides that a
child can be a dependent child of only one persoa &ime. The effect of this for
couples with children is to make exemption on thsi$ of school attendance and no
indicators of financial vulnerability available tmly one member of a couple. It also
means that a person with dependent children whestak full-time study, work or a
New Apprenticeship will not qualify for exemptiorofn the disengaged youth or long-
term welfare recipient categories.

3.14Exemptions based onnclusion in aspecified class

We understand there has been no indication as &b ettaracteristics will see a class of
persons made the subject of an instruffientexempt them from the disengaged youth
and long-term welfare payment recipient categories.

NAAJA suggests that the exemption could be usezk&mpt people who are unable to
fulfil the conditions of the exemption in s. 123UG&ork, full time study or becoming
New Apprentice).

A significant group here would be people with cgriesponsibilities, but who are not
in receipt in of Carer Payment.

Another important group who should be includedha exemption criteria are CDEP
participants, people who undertake voluntary worktheir communities and people
working fewer than 15 hours per week. That the seheme should not acknowledge
their contribution to their community and the wadiliey are doing is at odds with
Government’s aim of encouraging engagement in sanoeconomic activities.

8 proposed s. 123UGB.
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3.15 Exemptions for persons without dependent chitén: Full time student or New
Apprentice at the test time”"

A person will be considered a full time student tloe purposes of the exemption if at
the test time they are an eligible recipient of ¥oallowance, and they are undertaking
full time study as defined in s. 541B of tBecial Security Act 1991

NAAJA is concerned that this exemption will be ofiteach for Aboriginal people who
live remotely and are therefore often unable toeasceducational facilities. For
example, in the Katherine Region, the major addtication providers for Aboriginal
people are Charles Darwin University (Katherine @as) and the Batchelor Institute.
Both of these institutions are only able to offeurses in some communities, and study
will generally involve some travel (at a cost) taegional centre such as Darwin or
Katherine. Where an institution would like to off@rcourse in a community, they are
often unable to find a location to deliver coursarkv Most communities lack dedicated
adult education facilities and have limited altéivespaces.

Additionally, there is very limited public access tomputers in most remote
communities® This makes it impossible for students without ascéo a personal
computer to keep up to date with course work betmeecampus sessions.

3.16 Exemptions for persons without dependent chitén: Work at the test time®?

While NAAJA appreciates that the aim of this exeimptis to move social security
recipients into paid employment, our members carsiidat the legislation should take
into account that there are limited employment opputies in remote Aboriginal

communities.

To ensure that Aboriginal people have an equal dppity to qualify for an exemption
under s.123UGC, NAAJA suggests that the exemptimulsl extend to the situation
where a person has been undertaking CDEP worklantasy work. The Committee is
referred to 3.10-3.12 above for relevant detail thie issues attending to this
requirement.

3.17 Exemptions for persons with dependent children

NAAJA notes that proposed s. 123UGE provides thatte purpose of the exemption
for persons with dependent children, a child carthee dependent child of only one
person at a time, meaning that only one memberoaple will have access to this
exemption.

3.18 Exemptions for persons with dependent childrerFinancial vulnerability

Proposed s. 123UGD links exemptions from incomeagament to school attendance
or appropriate activities and absence of finanaidtherability.

9 proposed s. 123UGC.

91 See, for example, the discussion of Census datat afiternet access in Daly, ‘Bridging the DigiBivide: The
Role of Community Online Access Centres in Indigen@ommunities’” CAEPR Discussion paper 273/2005
92 Proposed s. 123UGC(1)(b)(ii).
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Proposed s. 123UGD(1)(d) requires Centrelink tsdtesfied that there have been ‘no
indications of financial vulnerability in relatidn’ an applicant for an exemption in the
12 months before an exemption is sought. Thereoisexplanation in the Bill or
extrinsic material of what will be considered amligation of financial vulnerability.
Subsection (5) provides for decision making prifespin relation to financial
vulnerability to be set out in a legislative instrent made by the Minister. No draft
legislative instrument has been made public.

NAAJA is concerned that a person will be considemegligible for an exemption
because they have found it necessary to seek ameghon their payment or loan from
Centrelink in the 12 months before application. e@ftsuch action is required not
because of poor financial management, but becaluaa anforseen event, such as an
illness or accident. Given the low level of socsgcurity paymen?%, it is almost
impossible for social security recipients to magbuseen expenses without assistance.

3.19 Exemptions for persons with dependent childrerSchool attendance
requirement
If proposed s. 123UGD is passed in its current fotnere will be three separate

measures targeting school attendance through payuenantining or suspension and
cancellation:

(1) School Attendance and Enrolment Measure (SEAM)SEAM is currently
being trialled in selected NT and Queensland conitiesn If parents fail to
respond to notices requiring them to enrol theitdcén in school or improve
‘unsatisfactory’ attendance records, Centrelink saspend their payments until
they comply with any notice.

(2) Income Management — School Attendance and Enrol@etegories- Income
management imposed on parents who, despite natdevarnings, fail to enrol
their children in school or improve attendance.réhe no indication in the Bills
or extrinsic material as to whether these categamé be used in the NT.

(3) Proposed income management exemptiopeople with dependent children
who are subject to the new income management regith&e exempt if they
demonstrate that their children have had less fivanunexplained absences in
the last two school terms and there are no indisatbfinancial vulnerability.

The existence of three measures seeking in sligliigrent ways to achieve the same
outcome is problematic because:

* it means people in the Northern Territory are ptédlly subject to a bewildering
array of measures and sanctions;

93 For further information, see Australian CouncilSxicial Service, ‘Who is missing out? Hardship aglmw
income Australians’/ACOSS Info PapgiDecember 2008).

% part 3CSocial Security (Administration) Act 1999

% S5 123UD, 123UESocial Security (Administration) Act 1999

% proposed s 123UGD, Social Security and Other latips (Welfare Reform and Reinstatement of
Racial Discrimination Act) Bill 2009.
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» the three measures use different tests and stantiardatisfy attendance and
enrolment requirements; and

* robust evaluation of the effectiveness of the messwvill be difficult to
achieve, because it will be hard to determine whathhe various concurrent
measures was responsible for the improvement.

Lastly NAAJA considers that there is little evidenthat the linking of social security
payments to school attendance is successful. NAmbmbers consider that proper
funding and resourcing of schools, including honaésbn officers, would go a long
way to encouraging better attendance and educhtob@omes. A system of incentives
and rewards for good attendance should be prefaved the punitive measures and
sanctions.

NAAJA is concerned that no draft policy or guidelihas been released in relation to
the exemption which sets out how ‘unexplained abss will be interpreted and how
this exemption will work in practice.

MATCHED SAVINGS SCHEME

3.20 Matched savings scheme for people on compulgdncome management

Proposed Part 2.2.5E provides for a one-off ‘malcéaevings scheme’ where a person
subject to compulsory income management:

0] completes an ‘approved course’ (to be approved ényti€link, on decision
making principles to be set out in a legislativetinoment); and

(i) has maintained a pattern of regular savings irr fferisonal bank account for
a period of at least 13 weekR&.

If a person fulfils these criteria, the Governmeiilt make a one-off payment of the
same amount of their savings (up to $500). Thigvgay will be 100 per cent income
managed.

3.21 Matched savings scheme: Difficulty in accessjirlapproved course’

As noted above at 3.18,is difficult for many people in remote commuaesito access
education. NAAJA is concerned that as a resultctients will not be able to access the
‘approved course’ which is required to receive iemefit under the matched savings
scheme.

We note with some concern that the section requimas completion of the course
before the ‘qualifying savings period’ can commeriéd his means the scheme is not
accessible to people until an approved course bes@wvailable in their community.

" Proposed s123UGD(1)(b)(i), Social Security andeDttegislation (Welfare Reform and
Reinstatement of Racial Discrimination Act) Bill 22

% proposed Pt 2.2580ocial Security Act 1991.

% proposed s 1061WG(1)(b)()).
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NAAJA asks the Committee to take into account thiaite the Government committed
to the provision of money management advice andces to communities affected by
the NTER, limited services are available. Many camities have only irregular
outreach services and some are not serviced aQahlity of service varies across
communities.

Given that it is a stated aim of the Bill to ‘ensuhat recipients of certain welfare
payments are given support in budgeting to meetiprineeds*®, and that completion
of a course (including a money management coussedw proposed to qualify people
for additional payments, it is important that th@v@rnment makes provision for
expansion of the very limited money managementices\currently available.

Given the difficulties and delays people may exgrere in accessing an approved
course, we suggest that where a person successfkitiplishes a pattern of savings
while reliant on income support that should be seeisufficient in itself to attract the
payment.

3.22 Matched savings scheme: ‘Pattern of regular saqgs’ and ‘qualifying savings
amount’

The Bill provides that Centrelink is to determime tquestion of whether a person has
maintained a pattern of regular savings througtibat qualifying savings period in
accordance with principles set out in a legislativetrument’* The section further
requires that qualification for the scheme restsashieving a ‘qualifying savings
amount’, again, accordance with principles set inua legislative instrumenf? No
draft legislative instruments have been made public

NAAJA repeats its view that any legislative instemh should be released for public
comment and queries why this detail could not hagen put into the legislation.
Precedent exists in, for example, fiest Home Saver Accounts Act 20Qshich sets
out the minimum amount ($1000) to be contributedricaccount each financial year to
qualify for a government contributidfi’

3.23 Matched savings scheme: Income management é@ntive payment

The proposal that the incentive payments will b6 f6r cent income managed should
be changed. Recognising that a person has demiastgaod financial management,
the incentive payment should be available to tigient as cash. To do otherwise is to
further impose government control of people’s ficemwhere the aim is meant to be to
encourage people to manage their own financeshé&yrto do so is likely to detract

from the attractiveness of the scheme.

100 proposed s. 123TB(b).

101 proposed s 1061WG(1)(b)(i).

102 proposed s 106 1WG(L)(b)(ii).

103 First Home Saver Accounts Act 208832. It is noted, for example, that this was donelation to First Home
Saver Accounts. Relevant amounts and frequencpwhpnt required was set out as early as Febru@§ i20a
consultation paper released by FAHCSIA.
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VOLUNTARY INCOME MANAGEMENT

3.24 Voluntary income management: Alternatives

The Bill does not disturb the option of voluntancome management for those who
will not be covered by the proposed categoriescfunpulsory income management.
The Government has all indicated that voluntaryome management will become
available in the Northern Territory as part of thew systent®® NAAJA prefers the
option of voluntary income management to a systénrm@ome management that is
applied to large groups without regard to peogledévidual circumstances.

There has been significant expression of supperafeoluntary optiort®® We note,
however, that this has come absent any invitation dffected people to explore
alternatives to income management as a way of waolgieimproved financial
management and literacy. There is a whole rangmtiéns that could achieve the goal
of improved financial management and literacy withaohe imposition of such a
significant administrative and social burden onialosecurity recipients. These include
greater use of Centrepay, periodical paymentse stocounts and savings accounts, as
well as access to financial counselling servicegperts and education.

Similarly, the imposition of income management hersoved the incentive to innovate
with others ways to help vulnerable people mandmggr tmoney. For example, the
option of weekly, or even daily, payments has neg¢rbthoroughly explored, despite
anecdotal evidence that it has proved effectiveravitevas used.

NAAJA considers that these options in many casts afmore sustainable pathway to
financial literacy and independence. Income managemwhile useful in some
circumstances, does not build social security fenig’ capacity to manage their own
money.

3.25 Deductible amount for voluntary income managesnt

Existing s. 123XPA(3) of th&ocial Security (Administration) Act 199®ovides that
the deductible amount for voluntary income managene 70 per cent, and that the
Minister may specify a lower percentage in an unsgnt. There is currently no
instrument in place, and no indication in the Bilt extrinsic material that this
percentage will change when voluntary income mamage is introduced in the
Northern Territory.

As NAAJA has previously stated to the Senate oerotlated Bills, it is an unfortunate
practice of governments in recent times to leaveoirtant elements of legislative
schemes to be set out in legislative instrumentsdaterminations, rather than provided
for in legislation.

NAAJA is concerned that people who are currentlynpalsorily income managed and
choose to be income managed voluntarily under the system have a significantly
larger proportion of their social security paymentsome managed.

104 Minister for Families, Housing, Community Servieesd Indigenous Service, Second Reading Speechaielf

Reform Bill, 25 November 2009, 14.
105 commonwealth of Australia, above n. 66, 20-21.
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There is a significant lack of understanding in camities about the operation of the
income management system. For example, the NTERe®ReBoard noted that when
income management was implemented:

‘People were required to master new, complex amenothanging procedures
with a minimum of information or explanation. Thied to confusion and
anxiety, especially because the vast majority ofpients speak English as a
second languagé®

NAAJA is concerned that this experience will bee&jed in the transition to the new
system. As a result, the higher deductible amoumli@able to voluntary income

management may not be adequately communicatectial security recipients who are
currently subject to compulsory income management.

It is also difficult to understand the rationalenimel the higher percentage applicable to
those who choose income management. NAAJA considatsan amount of 50per cent
or less would be preferable. This would both madieedystem easier to understand, and
ensure that social security recipients have thedfsen to spend a significant proportion
of their payments without Centrelink oversight.

3.26 Voluntary income management incentive payments

As with the matched savings scheme incentive paynties proposal that the voluntary
income management incentive payment will be 100cpat income managed should be
changed. Again, recognising that a person has dsmaded good financial
management, the incentive payment should be alitalthe recipient as cash. To do
otherwise is to further impose government contfgleople’s finances where the aim is
meant to be to encourage people to manage theifioaumces.

ALTERNATIVE MODELS OF INCOME MANAGEMENT

3.27 No option for Cape York- style income manageméscheme

A real and viable alternative to the untested andraven scheme for government-
imposed income management put forward in the prgboegislation should be
available to any community which identifies this @s appropriate option for their
community.

In the second reading speech to the Bill, Mini8ecklin stated:

‘To assist future decision making, the governmeilitalso be offering a limited
number of interested Aboriginal communities in tNerthern Territory the
opportunity to consider the development of an aolddti community-based
approach to re-establishing social norms, drawingttee learnings from the
Cape York welfare reform triat®’

106 i

Ibid, 20.
107 Minister for Families, Housing, Community Servigesl Indigenous Service, Second Reading Speecliai&el
Reform Bill, House of Representatives Hansard, 28exber 2009, 12787.
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This statement is disingenuous indeed. The propdsgidlative scheme before us
provides no opportunity for a scheme similar to @egpe York trials to operate in the
Northern Territory.

By way of background, the Queensland Family Respdites model vests in its
Commission, constituted of two local community coissioners and a third non-local
Commissioner, the power to require Centrelink, laywf a notice, to make a person to
be subject to income management.

The scheme operates in a context where initiallyom® is subject to income
management and where a notice requiring that soenbenmade subject to income
management is seen as and used as a last resaniallyr the scheme is predicated on
the provision of resources within communities tdr@ds the root causes of dysfunction
and on the provision of intensive case managembatewequired.

The power to require Centrelink to subject a petsothe income management regime
is the Commission’s only enforceable power. The ehodtherwise focuses on
identifying why a person or family is experiencipgpblems and looking to working
together with the person on solutions that go éohtbart of their problems.

Moreover, the Queensland model exists at the iastig of a significant proportion of
members of the participating communities.

It appears that what the Government proposes for\brthern Territory, and utterly
without consultation with the people of the NortheTerritory, is a model for

community-controlled income management that wouddrate on top of the proposed
categories for income management.

Given that the proposed categories for governnmaptsed income management in the
NT will capture a very high proportion of communityembers, there is very little scope
for communities to design a scheme which refledmtwthey see as the issues and
solutions for their community. That is to say, heme which must operate on top of the
current scheme, whereby virtually all but the nainerable pensioners are already on
income management, leaves little scope for a contyraantrolled model to exert any
appreciable influence over the remaining cohortunfincome managed community
members.

Further, there is no provision in the proposedslagion for a community to opt for a
community controlled model on its own motion.

At best the proposed scheme provides at sectiotGB3% for the Minister to
determine by legislative instrument that specifadiss of persons are exempt for the
purposes of the section. This section relates ¢éodisengaged youth and long-term
welfare recipient categories. Thus, it is conceleabat the Minister could determine
that the members of a particular community are gteso as to allow for community-
controlled income management.

108 At [tem 37, Schedule 2, Welfare Reform Bill.
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However, it appears that under the proposed schehsge is no corresponding
provision to allow a community-controlled body tequire the Secretary to make a
person subject to income management. What is mdjisrprovision in similar terms to
existing 123UF (Persons subject to the income memagt regime — Queensland
Commission).

The previous point is illustrative of the fact thagnificant changes to the proposed
legislative framework are required to enable to wmmity-controlled income
management to occur.

INCOME MANAGEMENT ACCOUNTS OF DECEASED PERSONS

3.28 Treatment of deceased persons’ income managarhaccounts

Currently, s. 123WL prevents the release to redatiof funds where there is no legal
personal representative and the residual amoung ideceased person’s income
management account is over $500. NAAJA supportsahmval of the requirement of
a legal personal representative for release residomounts of more than $500 at
proposed s. 123WL(3f?

This change recognises the reality that becomintpgal personal representative
involves an application to a court for a grant oblgate or letters of administration,
which is costly and time consuming. Such applicati@re particularly difficult for
NAAJA’s client group because of a lack of servidesassist people in relation to
deceased estates, particularly in remote areas.

However, the change is unable to fully ameliorate oot problem which is caused by
the imposition of the income management systems Tlas meant that money which
would otherwise have gone into a person’s bankwatic@mportantly at the time it was
payable to the person) being ‘locked up’ in an income management account

Under the proposed changes, the $500 cap on redédigeds to anyone other than the
legal personal representative is removed. Instagroposed s. 123WL the Secretary
can determine that payment of residual funds ofaangunt can be made to:

i) alegal personal representative; or
i) a person/persons who the Secretary is satisfiedtdraied out or will carry
out an ‘appropriate activity’ in relation to thetate or affairs of the deceased
person; or
iii) the deceased’s bank account.
The option of paying the money into the deceasédisk account is welcome as it

creates a situation analogous to that which wouxist & social security payments were
made directly to a bank account.

109 1tem 6, Schedule 2, Families, Housing, Communityi8es and Indigenous Affairs and Other Legislation

Amendment (2009 Measures) Bill 2009.
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3.29 Treatment of deceased person’s income managarhaccounts: Appropriate
activities - funeral expenses

Under the current system, Centrelink can direct @sjdual amount towards funeral
expenses, and can reimburse or directly creditrstino have incurred the expenses.
Centrelink policy is, however, that funeral expenaee to be limited to:

‘the expenses incurred directly in relation to tteceased individual (such as
funeral parlour fees, the cost of a casket, andréresport costs in relation to the
deceased etc), rather than to expenses incurregebple in attending the
funeral, cultural activities or a wake'.

NAAJA considers that a more flexible policy sholld adopted in relation to funeral

expenses. While the legislation requires that fumelseleased to a person carrying out
appropriate activities, the current Centrelink pplifocuses on the funds being

specifically earmarked for ‘appropriate activitieo promote better access to these
funds, and to ease the burden on the bereavedpths should shift to allow a less

restrictive approach to the release of funds, s this can extend, for example, to

include travel to funerals, ceremony expenses laadike.

4. Issues with the current system of income manag&mt

This section addresses current problems with incomanagement that the

Government’s proposed changes to the system daduvess. These are problems with
the BasicsCard, need for protection of BasicsCaetuunder the EFT code, need for
suspension of income management for people trageilterstate and the need for
change in the percentage managed of lump sumsdvadees.

4.1 BasicsCard

The difficulties faced by users of the BasicsCaastehbeen well documentétf. They
range from:

» the stigma and shame of being singled out as ammacmanaged person in
shops;

* Dbeing discriminated against by shop staff beca@ibeiog BasicsCard holder;
* having to return goods at point of sale due toridgproblems;
« difficulties obtaining a balance, especially wherere is no access to a landline;

« difficulties in getting money moved from the incomm@nagement account to the
BasicsCard;

» the range of items and places people can shopésedg curtailed; and

» older people experience additional difficulty comuating with Centrelink
about the BasicsCard and have to rely on othdnglfpnavigate the system.

Further, there are widespread reports of BasicsCard

* being used by third parties, with and without tleenpission of the owner;

110 See, for example, Australian Government above b33,
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* being used as currency in card games;
* being sold for cash at less than the credit vatuthe card;

* being used to purchase items which are then onfsoldash at less than their
value;

* being used to purchase excluded goods.

It is NAAJA’s position that the problems people erpnce with BasicsCard are

symptomatic of the wider problems of income manag@mlhe weaknesses in the card
system reflect the weaknesses in the income marexgesystem. For example, the
problem experienced by some of having money denthridem them, has been

replaced by the taking of food instead. The wideginag social and behavioural change
sought by Government is unlikely to occur throughimposed, top-down system that
does not adequately account for structural issuel as housing, health, employment
and education.

4.2 Protection of BasicsCard users: The EFT Code

A further issue in relation to the BasicsCard is finotection of BasicsCard holders in
the case of malfunctions or unauthorised transasti€urrently, FAHCSIA is not a

signatory to the Electronic Funds Transfer CodeT(Elede). The EFT Code is a code
of practice to protect consumers who use electramids transfer. The EFT Code offers
protection and certainty to consumers by setting mules for the providers and

consumers of EFT services regarding:

« the information that a provider is required to gaveonsumer and how it is to be
given;

 liability for unauthorised transactions;

» consumer responsibilities regarding PINs and passyo

» complaints procedures; and

* privacy.
FAHCSIA's failure to sign up to the code puts Ba€lard users at a disadvantage
compared to people who access funds through a ntiowal bank account. NAAJA

considers that the code is a valuable protectiadhencase of unauthorised transactions,
Centrelink errors and other complaints.

4.3 Interstate travel: Suspension of income managemt

While income management remains only a Northernitbey (and to a lesser extent
Western Australian) system, provision must be méale suspension of income
management when people travel interstate.

The inconvenience and shame which people experteaeelling interstate, where even
in Centrelink offices there is widespread ignoramdethe ins and outs of income
management and BasicsCard, must be alleviated. ddminuation of income

management while people travel interstate is iedliconflict with the objects of the
scheme, which are to ensure people’s priority neeelsnet.
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4.4 Percentage managed of advances and lump sums

Under the current income management scheme, advasfca person’s fortnightly
payment are 100 per cent income managed. Thissgitdethe fact that the advance
system effectively operates as a loan, which agperspays in fortnightly instalments.
Although these fortnightly instalments are 50 pemtdncome managed, the advance of
that same payment is 100 per cent income managed.

Lump sums of Family Tax Benefit arrears and therlye&amily Tax Benefit
supplements are 100 per cent income managed, asotfesr types of bonus payments,
such as the Economic Security Strategy payments.

It is our submission that this approach is hargt laeavy handed. Many people have

reported to NAAJA that this is a particularly unemine aspect of the income
management regime and should be changed.
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Part IIl Recommendations

Income management: Principal recommendation

1. Income management should be available to indivi&laala voluntary basis.

2. Compulsory income management must be confined tarcl relevant
behavioural triggers, imposed on a case-by-cags.bas

3. The decision as to which triggers should activaempulsory income
management should be made in consultation with camities on the basis of
evidence.

4. People subject to compulsory income managementIdhloave access to
culturally appropriate and accessible resourcesltiress the root causes of the
‘trigger’ for income management.

Evaluation of the measure

5. Authoritative, up-to-date data that will form thadis of future evaluation should
be collected and made public before the new incomeagement scheme is
implemented;

6. Evaluation of the effectiveness of the scheme shdé conducted by an
independently appointed review panel similar tot tppointed to the NTER
Review Board in 2007.

Transition to the new system

7. People who do not fall within the ‘disengaged yowthd ‘long term welfare
payment recipient’ categories in the Bill shoulddmitled to apply for removal
from the existing income management scheme asa®odre Bill commences.

8. Centrelink should provide information to affecteatial security recipients so
that they are aware of their entittement to be neaddrom income management
from the commencement date.

9. When a person ceases to be subject to the incomeagament regime
Centrelink should be required to pay any residoaant as a lump sum directly
to the person. There should be no requirementlieafecretary be satisfied that
a person is not likely to become subject to incanaagement in the next 60
days. As a consequence, proposed s.123WJA shouéirme/ed from the Bill.

Compulsory income management categories

Child protection category

10.The Commonwealth should exercise stringent oversaghr the role Northern
Territory Families and Children in the implemeratof this measure.
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11.Section 123UB should be amended to include fleikyodn the length of orders
for income management under this category and anmemx timeframe of 12
months for each period of income management. Asgdahis, or additionally,
inclusion of provision for regular review of theusition of affected individuals.

Vulnerable welfare payment recipient

12.Proposed ss. 123UCA and 123UGA, creating a compuisoome management
category for ‘vulnerable welfare payment recipiéstsould be removed from
the Bill. Instead, people offered voluntary incomrmanagement and/or
alternative supports and solutions.

13.1f proposed ss. 123UCA and 123UGA are retainedd#imition of ‘vulnerable’
should be set out in the legislation. Absent thidraft legislative instrument that
sets out proposed decision-making principles iati@h to vulnerability should
be released for public comment before it is made.

14. Domestic violence should not be an automatic indicaf vulnerability.

15. Proposed s.123UGA(9) should be removed so thatsopean make a request
for reconsideration of circumstances at any time.

16.If proposed s.123UGA(9) is not removed, it shouddspecifically stated in the
Bill that a right to request reconsideration ofededmination under s123UGA(9)
in no way restricts rights to review at any timeaadetermination under Part 4 of
the Social Security (Administration) Act.

Exemptions from income management

Specified class

17.CDEP participants, voluntary workers and those wilignificant caring
responsibilities should be identified as classepeiple to be exempted from
income management under proposed s.123UGB.

18. Any proposed legislative instrument setting outass to people to be exempted
should be released for public comment beforentasle.

People without dependent children

19. Adequate options for work and study should be fdnideremote communities
to ensure that residents have the opportunity &difgufor this exemption

20.The exemption for work at the test time in propose3UGC(1)(b)(ii) should
extend to social security recipients who have heeaertaking CDEP work or
voluntary work.

People with dependent children
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21.Guidance should be provided to Centrelink as to twiaators should be
considered indicators of financial vulnerability. p@lications for one-off
advances, loans or crisis payments should not,heir bwn, be considered
indicators of financial vulnerability. Any legislaé instrument that sets out
decision making principles should be made availédygublic comment before
it is made.

22.Government should reconsider all three social $gcumeasures related to
school attendance with a view to ensuring that ookerent and integrated
system exists.

23.Adequate schools funding and incentives and bonf@isegood attendance
records should be considered in place of punitieasares and sanctions.

Matched savings scheme

24.More funding should be made available to increds® dapacity of existing
money management education services to ensuresabat security recipients
in remote areas are able to access this initiative.

25.The qualification requirements for the payment $thdoe clearly set out in the
Bill, including a definition of ‘pattern of regulasavings’ and ‘qualifying
savings amount’.

26.Matched savings incentive payments should not denre managed.

Voluntary income management

27.The deductible amount for voluntary income managenpayments should be
set at 50 per cent, with recipients able to spexifijfferent amount if they wish.

28.Voluntary income management incentive payments lghawt be income
managed.

Alternative models of income management

29.The existing Bill should be extensively amendedptovide for community-
controlled income management to take place.

30.Government should ensure adequate communicationthef option for
community-controlled income management is provigedommunities.

Income management accounts of deceased persons

31.Where a residual amount remains in the deceasetbsne management account
after the payment of funeral expenses, the pollegukl conform with the
legislation and allow for less restrictive approaalihe release of funds, so that
this can extend, for example, to include travdliterals, ceremony expenses.
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Issues with current system of income management

BasicsCard
32.If BasicsCard is retained, it should include phidentification.

33.The card should be developed to allow balance ¢chg@&kt ATMs and/or by
swipe facility at all BasicsCard merchants.

34.FAHCSIA should become a signatory to the EFT Code.

Interstate travel: Suspension of income management

35. Provision should be made in the legislation fopsusion of income
management to occur when people subject to incoamagement travel
interstate and overseas.

Percentage managed of advances and lump sums

36. Advances of fortnightly instalments should not bbject to income
management. The option should be provided to pietito request that their
advance be income managed if they wish.

37.Lump sums and bonus payments should be manag@dpat Tent, with the

option for the recipient to request managementhaglaer percentage if they
wish.
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ATTACHMENT A
NAAJA — BACKGROUND

NAAJA Criminal Section

NAAJA'’s criminal section represents Aboriginal afdrres Strait Islander defendants
in criminal prosecutions in the Magistrates and r8ope Courts. NAAJA staff attend
every ‘bush court’ on circuit from each of our Jicds.

* NAAJA staff based in Darwin travel to bush courts aly River, Jabiru,
Maningrida, Milikapiti, Pirlangimpi, Oenpelli, Nguj Wadeye.

* NAAJA staff based in Katherine travel to bush cewat Barunga, Borroloola,
Lajamanu, Ngukurr, Timber Creek.

* NAAJA staff based in Nhulunbuy travel to bush ceuwat Alyangula, Galiwinku,
Numbulwar.

NAAJA Civil Section

NAAJA’s civil section does a range of work on béhafl our Aboriginal and Torres
Strait Islander clients, including:

» Complaints about government services (police, heplison);

» Seizure or forfeiture of property because it wasduso take liquor into a
restricted area or was used in the commissioncofae;

e Family law matters;

* Applications that a child be declared in need akddg&amily and Community
Services matters);

» Assisting people to obtain compensation for inginieceived in motor vehicle
accidents (MACA) or as a result of an offence byemther person;

» Applications for orders in relation to adult guanaship and volatile substance
abuse;

» Prison transfer requests;
» Discrimination;
* Representing people before the Mental Health RevViglwunal,

* Representing the family of people who have diedcustody in a coronial
inquest into the death; and

* Centrelink matters.
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NAAJA civil section staff travel regularly to commities in our region to conduct civil
clinics.

Advocacy

NAAJA’s advocacy section prepares submissions,cpotiocuments, advocates on
particular policy issues with a range of differegzavernment and non government
stakeholders and conducts community legal educa@imte the ‘intervention’, NAAJA
has been conducting particular community legal etdon and advocacy activities on
intervention related matters, in conjunction wither legal agencies. Our experience to
date has been that the changes to policing, alcphahibition and welfare rights
(income management) have been particularly impottaaur client group.
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DARWIN COMMUNITY

north australian aboriginal justice agency ~ Yaat seavies

5 August 2009

Mr Brian Stacey

State Manager

Northern Territory State Office

Department of Families, Housing, Community Services and Indigenous Affairs (FaHCSIA)
GPO Box 9820

DARWIN NT 0801

Dear Mr Stacey

Re NTER Future Directions Consultations

As discussed with your officers in our meetings of 10 July and 17 July 2009, NAAJA, CAALAS,
DCLS and NTLAC have a number of concerns in relation to the Government’s current “Future

Directions” consultation process.

Legal services acknowledge the difficulties involved in organising and holding consultations with
diverse remote communities. However, having observed a number of community meetings and
having received reports and comments from community members in relation to the

consultation process, we wish to raise the following concerns:

1. To our knowledge, there has been only limited public awareness campaigning (for
example, advertisements on local radio and TV) in relation to the consultations. In our
view, in order to maximize meaningful participation in the process, affected people
needed sufficient advance notice, both in order to raise awareness of the consultations
and to enable community members to discuss and consider the issues prior to meeting

with Government. We are aware that the consultations are occurring in 4 ‘Tiers’,



however we do not consider the time periods between the tiers to be sufficient to

enable community members to properly consider the issues involved;

Limited information was disseminated to NGOs and other organizations about the
consultation process. For example, NAAJA has only learnt of the process by actively
monitoring the Minister’s website and the Future Directions website and by repeatedly

seeking advice from FAHSCIA;

To our knowledge, the community meetings schedule was not disseminated to NGOs

and other organisations at the start of the process;

Up until around 15 July 2009, the internet meeting schedule was not up to date to

reflect changes in meeting dates;

The internet information page on the consultation process

(http://www.fahcsia.gov.au/sa/indigenous/progserv/ntresponse/future directions/Pag

es/default.aspx which provides information about the tiers and has the dates for the
regional workshops is hard to find. One has to go through a redirect to the FAHSCIA
website .  We suggest it be included under the “providing feedback” link at

http://www.fahcsia.gov.au/sa/indigenous/pubs/nter reports/future directions discuss

jion paper/Pages/providing feedback.aspx;

Reports we have had from communities indicate some residents received only very
short notice (in some case less than 24 hours prior to the community meeting being

held);

Our reports and observations indicate few people have had the opportunity to read or

review the discussion paper prior the community meetings;



8.

10.

11.

Neither the discussion paper nor the FAHSCIA summary powerpoint of the discussion

paper issues have been translated into relevant community languages;

Little advance notice means people are unprepared for discussion, in turn, limiting the

potential for discussion to canvass a range of views;

At Tiers 1 and 2, there is no facility for people to put their views other than in
community meeting run by FAHSCIA with GBM and IEO present, or in smaller less formal
meetings with the GBM and IEQ. We are of the view that this is a critical flaw in the
process. Legal services are strongly of the view that there needs to be a way for people
to put their views which does not require direct interface with FAHSCIA, GBM or IEO.
This is because in some cases people may have a bad relationship with the FAHSCIA
personnel, mistrust FAHSCIA personnel, or feel intimidated by FAHSCIA personnel.
People have expressed that they would like to be able to make submissions without
going through the GBM or being involved in a community meeting context. Legal
services suggest that people be invited to write in with their views with the relevant
address — post, fax and email — to be made available immediately on the “Providing
feedback” web link, at meetings, and in communications about the consultations. We
also suggest that a 1800 number for voice messages be considered as a matter of

urgency;

At meetings we have observed, people are not being advised that the consultations may
be relied on to support the Government making a case that proposed or existing
programs are “special measures”; in fact, in the meetings legal services have observed
there is no linkage made between the meetings and whether the Government’s
proposed models are to be considered special measures. Both from a legal perspective
and for the sake of completeness in information provision, it is crucial that this
information should be provided to people attending these meetings if the special
measures argument is to be relied upon when the Racial Discrimination Act is

reinstated;



12.

13.

14.

15.

16.

17.

At community meetings, there appears to be inadequate use of interpreters, including
no interpreters at a number of meetings. While we understand booked interpreters may
fall through, we are not sure that interpreters are being booked for every meeting nor
whether at meetings without interpreters people are being offered the opportunity to

attend an alternative meeting with an interpreter present;

There is no formal process for separate men’s and women’s Tier 2 meetings to take
place. We understand these would only take place at the request of community

members and may only be with the GBM;

Your officers have said where significant numbers of people miss out meetings or miss
out on appropriately convened meetings, FAHSCIA will arrange an alternative meeting.

We welcome this but note that this option needs to be broadly advertised;

It appears (and your officers have subsequently advised us) that independent

monitoring is not taking place at all meetings;

We have observed that on some occasions there appears to have been insufficient
advice and support being provided to people at Tier 2 meetings on registration at
regional workshops and on FAHSCIA’s support for transport and accommodation for
attendees. Further, in some cases, community meetings are being held after the closing
date for registration at regional workshops, meaning some people will miss out the

opportunity to attend a regional workshop;

Meeting discussion on income management does not canvass any options other than
the limited two options proposed by government in the paper, other than asking open
questions along the lines “is it good or bad”. Discussion is steered to eliciting a response

on the exemption proposal without, in our view, sufficient space or context being given



to alternatives, such as the NTER Review Board’s recommendation for an approach

based on “behavioral triggers” as well as a voluntary option;

18. At the meetings legal services have observed there has been no definition or in

appropriate definitions of key terms such as “pornography”; and

19. Meetings that legal services have observed have lacked attendance by personnel with
comprehensive, accurate and up to date knowledge of the legal intricacies and practical
effects of income management and other measures, meaning that in some cases, there

was a risk of discussion based on incorrect or partially incorrect information..

Should you wish to discuss any aspect of this letter or if you require any further information,

please do not hesitate to contact the writer.

Yours faithfully,
North Australian Aboriginal Justice Agency Ltd

Priscilla Collins
Chief Executive Officer

priscilla.collins@naaja.org.au

and on behalf of:

Ms Pat Miller, CEO, Central Australian Aboriginal Legal Aid Service
Ms Caitlin Perry, Co-ordinator, Darwin Community Legal Service

Ms Suzan Cox QC, Director, Northern Territory Legal Aid Commission
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