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The NSW Committee on Adoption and Permanent Care Inc. (the Committee) is an organisation made up of peak organisations, groups and individuals involved or interested in adoption and permanent care issues. This submission has been prepared by the Committee’s Legislative Review Sub Committee on behalf of the Committee. In our submission, we will not be citing individual cases, nor will we be representing individuals or individual agencies, but will broadly comment as a group of key agencies and support groups on the basis of our shared knowledge pertaining to this Inquiry.

1.


a.
On whether unsafe, improper or unlawful care or treatment of children occurred in government or non-government institutions or foster care; on serious breach of relevant statutory obligation in such institutions; on the scale of any unsafe, improper or unlawful care or treatment of children



The member agencies of this Committee each have individual and varied knowledge of specific cases, which will not be referred to in this submission, but inform our account.  It is the Committee’s belief, from individual accounts and through association with the Care Leavers of Australia Network (CLAN), a member of the Committee, that there were certainly unsafe, improper or unlawful care of children both in institutions and foster care placements and both in government and non-government settings.  This Committee understands that the terms of reference mention both institutional and foster care, however this submission will use the term institutional care to encompass all aspects of out-of-home care.

The Committee acknowledges that there have been and there continue to be foster care placements that provide necessary and positive care for children.  The less positive aspects of care that this submission will focus on should not detract from foster care being a good option for many children.  The Committee would direct the Senate Community Affairs Reference Committee to the video “Jumping at Opportunities: Older Age Adoption” produced by Barnardos.

Many of our agencies currently work in out-of-home care and have learned from the experiences of those who were in institutional care in the past. This informs current practice and ensures that all agencies strive for best practice.  However, our intention in writing this submission is to bring to the Senate Committee’s attention the more damaging experiences which we know to be widespread.  From individual accounts this Committee has been able to form a picture of the experience for children of being raised in institutional care, which at best means deprivation, confusion, isolation, fear and shame; and at worse means extreme 

forms of emotional, physical and sexual abuse.  The effects of these collected experiences are lifelong and continue to impact the adult care leavers, their children and the generations to come.

The Committee is not aware of all laws regarding Statutory Obligation, particularly in the earlier part of the last century. However those members of the Committee who work in out-of-home care are all aware of individual cases of serious breaches of Statutory Obligation through the sexual, physical and emotional abuse of children whilst in institutional care.

b.
on the extent and impact of long-term social and economic consequences of child abuse and neglect on individuals, families and Australian society as a whole; on the adequacy of existing remedies and support mechanisms



The extent and impact on children of the experiences of isolation, fear, institutionalisation, abuse and lack of loving parenting create a wide range of complex responses.  The Committee has chosen to list some of the effects that are known to our member agencies and individuals:



· inability to form secure attachments

· poor self-esteem

· lack of identity

· chronic underachievement

· lower educational standard

· lower socio-economic standards

· confusion about personal history and a lack of information

· lack of significant family relationships

· loss of contact with siblings

· limited ability to access resources

· drug and alcohol abuse

· grief and loss issues

· inability to seek help or assistance from the past provider, if that provider was guilty of allowing abuse or neglect to occur 

· lack of role models as parents

· difficulties in bonding and attachment with own children

· poor parenting skills

· impact on neurological and cognitive development through lack of attachment

· higher representation in the mental health sector

· higher representation in justice system

· higher representation as Centrelink clients

· higher representation within the clinical population

· higher levels of unemployment

· no family support during critical period of adolescence/early adulthood, which usually coincides with leaving care 

· profound difficulties with trust – the effect of having to relate to high numbers of professionals, constantly changing caseworkers, systems abuse

In recent years, there has been a focus on research looking specifically at the relationship between abuse and neglect and the developing brain.  Professor Graham Vimpani
 and Dr Bruce Perry
,
 speak about the brain developing and modifying itself in response to experience, which literally provides the organising framework for an infant and child.

Furthermore, the child who has been emotionally neglected and/or abused early in life will exhibit profound attachment problems that are extremely insensitive to any replacement experiences later in life, including therapy.  (Perry 1995)

Perry and Vimpani note that the brain development that takes place before the age of 1 is more rapid and extensive than previously thought, with 90% of adult brain size being achieved, along with most systems and structures that are responsible for all future emotional, behavioural, social and physiological functioning.  Brain development is also very vulnerable to environmental influence, and trauma during infancy and childhood has the potential to permanently influence brain organisation.

In 1996, Judy Cashmore and Marina Paxman undertook a study into Wards leaving care in NSW.
  This study examined the circumstances, experiences and difficulties of young people leaving wardship, at the time of leaving care and subsequently; documented their perceptions of the events and experiences of being in care; evaluated the service needs of young people leaving care and the extent to which these needs are being met by the NSW Department of Community Services (DoCS) and non-Departmental services; and examined any relationships between outcomes and young people’s individual characteristics, family histories and experiences in care.
The findings of the study indicate that young people leaving care have a variety of needs that need to be addressed by changes to legislation, policy and practice.  More specifically the research shows some factors are good indicators of turbulent futures after care.  These include:
· The number of placements.  Typically the more placements in care, the more moves after care.  The median number of placements was 6.5.

· Number of workers.  Whilst the young people were fairly satisfied with the attitude of their worker, they were less satisfied with the amount of contact they had with them and with the number of changes of workers which undermined their relationship.

· Frequency and quality of family contact.  The best predictor of contact after care was contact in care.

· Young person’s knowledge and access to information about their personal history.  A clear message from the young people who were interviewed was their need to be informed and listened to.  A small but significant number of young people who entered care early in their lives were unsure why they had come into care.

· Preparation for leaving care.  Transition to independence is a complex process involving a number of tasks. These tasks are not unique to young people leaving care but for those who have been in care there are additional tasks of dealing with associated emotional and psychological issues.
Adoption is another form of permanent care for children, which has operated alongside institutional care for the past century in Australia.  The differences in the type of care are significant, yet some of the losses are similar.  The losses experienced by an adopted person, and their subsequent needs, primarily their relationships with their birth family and the strong need to re-establish those relationships, has been recognised through legislative reform in every State of our country.  Each State government has a well-resourced adoption and post-adoption department and three States have a government-funded independent post-adoption service, with varying degrees of resources available (in NSW, the Post Adoption Resource Centre (PARC), a service of The Benevolent Society; in Victoria, VANISH; in WA, the Adoption Resource and Counselling Service, ARCS).  In addition, past and present non-government adoption agencies offer post-adoption services to adoptees and birth parents.  All of these services are essential, well researched and highly utilised by the adoption-affected community.  In NSW alone, there have been over 100,000 adoptions since 1923 and for each adoption there are obviously birth and adoptive family members who are also impacted by the adoption and seek assistance from these services.
Let us compare this with the situation for those who left institutional care.  There are no government funded counselling/support organisations for care leavers, save some limited funding to VANISH in Victoria of $50,000.  Most States do not have a designated worker able to offer after-care services.  Funded independent after-care services are usually only available up to the age of 25.  In NSW there are limited services, however they are unable to provide support to adults over 25 years of age.  There is no funded position for a worker for former Wards, other than one position responsible for Wards who were adopted.

The volume of institutional and foster care leavers is huge.  While we may never know the exact number, due to poor record keeping and informal arrangements, CLAN estimates that in NSW there are 100,000-120,000 adults who are alive today who were in care as children.  There are simply no adequate services available to those who are over 25 years old.  Existing after-care services are minimal and stretched.  The Committee also views it as being unrealistic to ask people to go back to the agency that treated them so poorly, so the option of independent services is crucial.  

The impact of the experience of care, compounded by a lack of meaningful ongoing support is long term and negative. A young adult coming out of an adequate family system has usually had some form of meaningful support and this generally continues throughout their life.  A young adult moving out of the care system has usually had no attachment figure throughout their care experience, often continuing to be alone with minimal family of origin support for the rest of their life. 

In 1991, a working party in the UK produced their report
 about research into outcomes for children in the UK care system.  This research found that, in most areas, children and young people in care suffered a greater degree of isolation and instability than their peers living with their parents.  As a result, they had lower self-esteem and were less confident.  Concern about these poor outcomes led to the development of a case management system by the Department of Health in the United Kingdom - Looking After Children.  This system was designed to improve the parenting experience of children looked after by welfare agencies and has been taken up by Barnardos Australia. It is now implemented by many other agencies throughout Australia.

c.
on the nature and cause of major changes to professional practices employed in the administration and delivery of care compared with past practice 

Current best practice for the care and protection of children has taken us away from viewing institutional care as anything like a positive environment for children.  From the Committee’s perspective, those who have worked in the out-of-home care field have seen the difficulty children have in relating to numbers of adults, part of the nature of institutional care.  The damage created by these multiple demands on children to trust large numbers of adults can easily be seen in poor attachment, inappropriate attention-seeking, inability to interact in any meaningful way, inability to show appropriate affection.  In their report mentioned previously, Cashmore and Paxman noted the detrimental effect on children of multiple moves, carers and workers. 

In 1992, Father John Usher presented his report on out-of-home care within NSW.  His main recommendations related to the closure of larger residential facilities and the transfer of all out-of-home care to the non-government sector.  As a result, the larger residential units were closed and care within a small group home setting is now usually only seen as a temporary placement option.

The situation now as compared with five to ten years ago is pronounced: there are currently a very small number of group home cottages run by non-government agencies, but these are the exception to the rule.  The past decade has seen a move to individualised care for children in foster placements in order to best care for their needs outside institutional settings.  The ‘new’ system is hardly perfect: children in the old system of institutional care experienced care by multiple adults and now children experience individual care, but often in multiple placements.  Children are still being asked to live with incredibly stretching and demanding care experiences and we, in the industry, do not yet feel that we have got it right.  

As practitioners we are aware that all forms of inconsistency are damaging to children’s development.  From attachment theory we understand that children need consistent routines of care from one or two preferred attachment figures.  We greeted the Government’s announcement to put increased money into Early Intervention Strategies with a sense of optimism and would urge that one of the recommendations from this Inquiry be to increase Early Intervention funding to:

i)
Keep children with their families through intensive professional family support services

ii) Make the best use of current legislative practice to look at wider family networks to create workable strategies for children; for example shared parental responsibility.

iii) Ensure that, should the child’s removal from their family be deemed necessary, this should be only after thorough professional assessment and then with a view to permanency.  Permanency Planning should be viewed holistically and not just presumed to be adoption.  Section 78A of the Children and Young Persons (Care and Protection) Amendment (Permanency Planning) Act 2001 defines Permanency Planning as “the making of a plan that aims to provide a child or young person with a stable placement that offers long-term security”.  A child who is removed from their birth family should always be given manageable opportunities to maintain contact and a relationship with significant members of their family.  

iv) As a central matter, this inquiry should make a priority the issues relating to the separation of siblings and the profound detrimental effect this has on children.  Barnardos’ Monograph 48
 looks at the importance of keeping siblings together in placement, in both long and short-term care.  It states that this is an important consideration in placement as it assists in stabilising placements and adds to children’s sense of identity.

d.
on whether there is a need for a formal acknowledgement by Australian governments of the human anguish arising from any abuse and neglect suffered by children while in care

In 1999, the Premier of Queensland, Peter Beattie, apologised to those who had been abused in institutional care in Queensland.  Such apologies are in themselves meaningful; they acknowledge that the stories have been believed and that what occurred was reprehensible.  We have learned from those people involved in the NSW Parliamentary Releasing the Past Inquiry into Past Adoption Practices, that an acknowledgement of their experiences has been healing.  People found that Releasing the Past, Lost Innocents and Bringing them Home have all provided an opportunity to have their experiences acknowledged and validated and put on the public record.  This means that the individual then sees their experience as being more likely to be believed and condemned by the general community which offers a place of support in itself.  

The majority of children who were placed into out-of-home care, either institutional or foster care were under the care of the government or the non-government agency.  This was their official parent and, even if there was no court order, took the role of decision maker in that child’s life.  Yet it is precisely this “care giver” that allowed such children to be abused, neglected and ultimately damaged by their experience.  A formal acknowledgement of this is necessary by the government but is only a start.  

CLAN in NSW has set up an Advisory Committee which, as part of its work, approached past providers across the State asking for a financial contribution to assist the establishment of CLAN as a meaningful support network for Home Children and Care Leavers.  Out of this request for $5,000 from each agency, and with $10,000 respectively from the NSW and Victorian Governments, a figure of $60,000 was raised.  This is an indication of the recognition by the government and non-government sector of the need for support and an acknowledgement of the role they have played in the care leavers’ life experience.

e.
on what measures of reparation are required



· Care leavers need to have access, free of charge, to all file information held by a service provider, that relates to themselves and the reasons for their admission to care irrespective of their legal status at the time of their placement.  They should also have copies of file material and original documents.


· Care leavers need to have specific information about their family and the Committee suggests that such provisions are similar to those outlined in Section 8 of the NSW Adoption Act 2000.

· Service providers need to provide a suitably qualified support person at the time of reading a file.


· Care leavers need to be advised of their legal rights, assisted to seek legal advice and be eligible for free legal assistance irrespective of their financial circumstances.

· Counselling should be available by fully funded independent agencies in a similar way to the Post Adoption Resource Centre in NSW, which was established to assist those affected by adoption in the implementation of the NSW Adoption Information Act (1990) in 1991.  The Committee fully supports CLAN as an agency to be funded for this purpose.

· The Committee would suggest that an acknowledgement by past providers as well as the government is an appropriate course of action.

· Care leavers should be assisted and supported to apply for Victims’ Compensation.

f.
on whether statutory or administrative limitations or barriers adversely affect those who wish to pursue claims against perpetrators of abuse previously involved in the care of children

The Committee does not believe that in cases relating to the possible unsafe, improper or unlawful care of children, the Statute of Limitations should apply.  Often people in these situations feel powerless and disenfranchised by their experience.  In many cases it can take years of counselling before a person is able to disclose or acknowledge the abuse, let alone initiate legal action against the perpetrators who, particularly with those who were in the care of the government, are the highest authority in the land.  It takes courage to come forward and disclose the abuse that certainly occurred and also to feel empowered enough to feel that they are entitled to acknowledgment and a fair hearing.

g.
the need for public, social and legal policy to be reviewed to ensure an effective and responsive framework to deal with child abuse matters in relation to:

i) any systemic factors contributing to the occurrences of abuse and/or neglect

ii) any failure to detect or prevent these occurrences in government and non-government institutions and fostering practices, and

iii) any necessary changes required in current policies, practices and reporting mechanisms

· Most government funding goes into child protection, which is a band-aid measure, and the out-of-home care area, which works on prevention, is poorly resourced in comparison.

· The difficulties associated with the DoCS’ Helpline, particularly with the expansion of people who are Mandatory Reporters, have been widely reported.  

· Recent research by Cashmore and Paxton and the Department of Human Services, Victoria
 has shown that all parties are impacted by a high change over of staff.  As a result, children do not have the opportunity to develop a relationship with their worker, which is essential if the child is to feel confident and safe to disclose any abuse or difficulties within the placement.

· The focus of DoCS is on child protection and as a result their work is crisis driven, which diverts resources from the children who are seemingly in safe placements.  Subsequently Departmental officers have less time to devote to supporting foster placements until a crisis happens.  The Committee believes that it is essential to have workers dedicated to foster care support in order to not be diverted into crisis driven child protection matters. 

· The Committee members recognise the differences for workers within DoCS and non-government agencies.  Departmental positions are more highly paid yet there is a greater turn over of workers, due to staff burn out as a result of high caseloads, stress and frequent changes in management.  While workers in non-government agencies have lower rates of pay, there is a greater staff retention rate because of the higher level of job satisfaction, lower caseloads, supervision, support and commitment to the agency.  

· Legislation, policy, practice and regulation should be regularly reviewed.

· A consistent approach to accreditation across Australia will ensure that agencies have a benchmark for standards in service provision and the correct policies and procedures are in place to give children quality care.

· Recognition of the NSW Children’s Guardian as an independent and essential body is needed in the monitoring of children’s services.  There is difficulty with DoCS being the regulator and service provider.

· The appointment of an Australia-wide Children’s Commissioner.

· An acknowledgement of the importance of the role of professionals who work with children in care.  This is a highly stressful sector, which is amongst the lowest paid professions and consequently attracts less experienced staff for shorter periods of time.  This devaluing of the professionals involved in the sector only further devalues the very children being cared for.  Particularly in the government sector, caseloads are extremely high creating an impossibility of providing any meaningful support for, or relationship with, carers and children.

· Resources should be invested into the skilling up of workers for training, assessment, placement and post placement support of foster carers and children.

· All workers should received regular professional development and supervision for their work with families and children.

· All workers involved in foster care should have skills in working with children as well as adults.

· All workers involved in foster care should have a commitment to the child’s ongoing involvement and relationship with their birth family.

· There should be consistent and well understood criteria for placements among all agencies.  This is starting to be addressed through the Association of Children’s Welfare Agencies’ (ACWA) training and assessment packages; Shared Stories Shared Lives and Step by Step; Competency Based Assessment.

· It is imperative that carers receive proper and ongoing training, support and respite.

· The Committee is aware that the Working With Children Check in NSW is the only criminal record check that can be carried out for Foster Carers and workers in Child Related Employment.  This check is very limited in its application and the Committee would support a more thorough check including an Australia-wide police fingerprint check, which should be funded by the government.
Angharad Candlin

Chairperson

NSW Committee on Adoption and Permanent Care Inc.
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