SUBMISSION TO SENATE INQUIRY INTO FOSTER CARE AND INSTITUTIONAL ABUSE

My name is Angela Sdrinis and I am a partner with the firm Ryan Carlisle Thomas.  I am a Personal Injuries Law Accredited Specialist and I have a particular interest in sexual and institutional abuse.

My submission focuses on paragraphs 1 (d), (e) and (f) of the Terms of Reference.  It is my submission that the current processes for compensation are seriously flawed.  Further, without redress ie formal acknowledgment as well as payment of compensation where it is appropriate to do so, those who successive governments have failed to protect will not be able to achieve closure.  In my experience, where there is lack of closure there is ongoing loss and damage and subsequent cost to the community.

It is a given that children in institutional care are vulnerable.  Inevitably they will be damaged, even if the care they receive is adequate.  That dislocation and distress is caused by removal from one’s family for whatever reason is inevitable, however anecdotal and other evidence confirms that many of these children have been subjected to neglect and/or physical, sexual and emotional abuse.

Many of these individuals face significant barriers if they seek redress through our legal system as it currently stands.  These impediments include the following:

Limitation Periods.

All Australian states have Limitations of Actions legislation which limit the time within which proceedings can be issued in relation to claims for damages for personal injuries.

The harshness of this legislation varies from state to state.  There are however limitation periods which apply to all claims unless the person seeking to bring the claim is under a disability ie minors and the intellectually disabled.

Where the injury has occurred to a child or minor, these limitation periods vary from three years to six years from the date of majority ie from the age of 18 years.  Generally, the legislation allows for an extension of time to be granted.  The circumstances in which such extensions will be granted are however extremely restrictive in most jurisdictions.  Applications for an extension of time within which to issue proceedings are costly and there is no guarantee that leave to issue proceedings will be granted.

The nature of the injuries suffered by potential claimants means that it is often decades after the actual abuse has occurred before individuals have the psychological fortitude to investigate these claims.

Often, those most severely damaged have spent years self medicating to deal with their distress turning to drugs and/or alcohol.  It is not until addiction is cured that they can confront their problems.

Others spend years in denial and often there will be a critical event which will cause them to take action.

One example of this is where one of my clients had been abused by both the Superintendent and Assistant Superintend in a Victorian Boy’s Home.  The Superintendent had long been dead however one night when this man was watching TV, there was a news item about how a plane transporting a junior country football team had crashed.  There was a brief interview with the coach/manager who was the former assistant superintendent.

My client realised with horror that the man who had abused him  for years was still involved with young boys.  Shortly thereafter, he contacted the police and sought advice regarding his legal entitlements.  This man was in his late forties.

For others the catalyst is having a child of their own, finally seeking psychiatric treatment or simply feeling sufficiently empowered to seek legal advice.  Almost inevitably however, the realisation and the strength to act will occur well after the relevant limitation period has expired.

If the victims seek to bring a claim for damages at this point, there can be no guarantee that an extension of time will be granted.

Generally a number of factors must be considered before leave can be given to issue proceedings out of time.  These factors include the reasons for the delay, the prejudice that the Defendant has suffered by the delay (eg the destruction of documents or the loss of witnesses) and the merit of the substantive claim.

The cost of an extension of time application will vary in different jurisdictions.  However, a ball park figure will be $10,000 to $15,000 for each side.  If the application is unsuccessful, the Applicant in addition to his/her own legal costs will be liable for the other side’s legal costs.  Accordingly, an extension of time application can be a very expensive gamble.

Liability
Even if proceedings are brought within time or an extension within which to issue is granted, claims for damages face significant other impediments.

In order to be entitled to damages a claimant must show that s/he has suffered injuries as a result of the negligence of another party.  To prove negligence, a claimant must establish that they are owed a duty of care and that there was a breach of duty of care which has resulted in injury.

1. Proving Injury

In cases of sheer neglect ie a failure to adequately feed, clothe, nurture or educate it is often difficult to show “injury” per se which involves proving physical damage or a diagnosable psychiatric illness.

Where injury has occurred, Defendants often argue that it is not the abuse that has occurred whilst the children were wards of the state which has caused the injury.  Inevitably children are institutionalised because they have no family or because the family cannot care for them or is in fact actually abusing them.  

Defendants argue that these children were already significantly physically or psychologically damaged and it is impossible to “unscramble the eggs” and therefore identify the cause of any ongoing symptoms, loss or damage.

2. Vicarious Liability

Where injury can be established as being caused by the Defendant, the argument will then centre around whether notwithstanding the abuse, the entity in whose care the child was placed is actually legally liable for the conduct of its agents or employees.

An organisation does not rape a child.  Individuals are abusers but in the normal course of events, claims are brought against the organisation who had a duty to protect the individual in its care.

Practically speaking, suing an individual is a fruitless exercise.  Even if the claim is successful it is unlikely the individual will have the capacity to pay.  In any event there are strong legal considerations in suing the organisation who either by reason of statutory duty or at common law had the duty to take reasonable care.

Accordingly, when these claims are brought the organisation will argue that it did not know that the conduct was occurring and will simply seek to blame the individual abuser and say the organisation had no way of knowing the conduct was occurring.

Given that many of these claims are brought years after the event, it is often extremely difficult to show that the responsible authority either knew or should have known the abuse was occurring.

Various government departments and religious institutions in whose care these children were placed will argue that they had no way of knowing the extent and the nature of the abuse.  

They will also argue that the conduct must be judged according to the standards of the time.  In other words that the beating and neglect of children was more acceptable in the 50’s, 60’s and seventies and that they should not be judged by the current “politically correct” standards.

Often the abuse will relate to illegal conduct, particularly with reference to sexual abuse.  In these circumstances, the employing agency will argue that they cannot be held liable for the illegal conduct of their employees or agents.

This argument has met with considerable legal success.  As recently as February of last year the High Court considered the extent to which authorities could be liable in negligence where there was no allegation of fault by the authority but where injury had occurred as a result of the misconduct of an employee.

The High Court found that a non delegable duty of care did not extend to illegal conduct or conduct where an employee was pursuing a “frolic of their own”.

(NSW v Lepore/Samin v Queensland/Rich v Queensland [2003]HCA 4).

3. Religious Institutions

Many Wards of the State were placed in the care of the Catholic Church and its religious orders or in other Church institutions.

Where this has occurred it is apparent when reviewing the files of those abused whilst in these institutions that various government departments essentially washed their hands of these children.

It may be that it was mistakenly thought that having placed the children in the “best” possible care ie in the hands of God and his agents here on earth, it was not necessary to inquire further.

In other words, government authorities have argued that they complied with their obligations to these children by placing them in reputable hands and that it was therefore unnecessary to do more than receive regular paper work.  That is, there were no systems for the independent auditing or inspection of these facilities.

It is well documented that the Churches on the other hand, particularly the Catholic Church, allowed many of the children in their care to be subjected to the most horrific physical and emotional deprivation and in many cases to serial and significant sexual abuse.

Unfortunately, many churches and religious groupings are not legally incorporated.  This means that it is often difficult to find a legal entity that can actually be sued.

For example, the Catholic Church and its religious orders have been organised in such a way that they are legally incorporated for the sole purpose of the owning and disposing of property and for the accumulation of wealth but otherwise the Catholic Church and its religious orders argue that they have no more legal standing than a social group of the local ladies’ tennis club.

Again these arguments have met with some success in the Courts and this inability to find an entity that can actually be sued further aggravates the problems faced by those seeking redress.

Further, where wards of the state have been placed in these religious institutions by the state, a process of duck shoving responsibility takes place with the state trying to blame the church and vice versa.

4. The Cost of Litigation

The other significant impediment faced by potential claimants is the cost of litigation.  Many talk of an American style system where litigation is out of control.  This couldn’t be further from the truth as far as these claims are concerned.

Because both Governments and Churches have played hard ball, many lawyers are dissuaded from even contemplating litigation.  Where proceedings are issued both the state governments and the churches brief lawyers from the top of end of town who spend a fortune in strike out applications and other devices to delay a claim and to increase costs.

Because of the background of most of the claimants, they are significantly disadvantaged and simply do not have the resources to fight these cases.  Lawyers like myself who many call ambulance chasers have to fund these claims and often despite how difficult such decisions can be, proceedings are withdrawn or discontinued because they prove too costly.

A claim in the district courts or various state Supreme Court, where these proceedings are issued, can cost many tens of thousands of dollars.

Whilst the Catholic Church has set up compensation panels, the panels have very limited powers to award compensation.  Money is always paid with a denial of liability.  Apologies are mealy mouthed and extremely general.  Until recent events and the community outcry, a term of settlement was inevitably a confidentiality clause which left claimants feeling demeaned and that all they’d received was “hush money”.

5. The Adversarial system

All of the difficulties referred to above are in a sense made more difficult by our adversarial system.

Defendants who may want to apologise and seek a compromise are hampered by a legal system which makes it difficult to have frank and genuine discussions whilst there is a threat of litigation.  

Whilst our system has many admirable qualities, it is not a system well suited to resolving this type of claim where money is really only one of the issues.

Often the process of litigation and trial causes even more damage to already damaged victims.  Also, claimants often have no sense of justice.  Clients will often tell me that they feel as if it is they who are on trial and that the abusers are getting off virtually unscathed. 

Some of the Stories

I am sure that the Committee will hear many horror stories but I do wish to put forward some of the many stories that I have heard and which still cause me distress.

One of my clients has described the “red bathroom” in an orphanage run by a Catholic order of nuns.  This is where punishment would be administered.  Many girls were beaten when they soiled their underpants.  Given that only one clean pair was provided per week that the underpants would be soiled was almost inevitable, particularly when menstruating.  The “red bathroom” was where the beatings would take place.  The girls would be stripped naked and beaten, often in front of other girls.

Another client in another home describes being sat in the corner of the breakfast room with urine soaked sheets wrapped around his head as punishment for bed wetting notwithstanding that he was less than 5 years old at the time.

Another has described being sent for preparation for communion on a weekly basis and on each occasion being anally raped by the priest.  This boy would scream and beg to not be forced to go and each week would be dragged back to be further assaulted.

Another reports complaining that his bottom was bleeding after each rape and being told not to lie.  At the same time however a rag would be thrown at him which he would be required to use as a sanitary napkin so he wouldn’t stain his underpants.

Another child and his brother were serially raped in cars, at home, in the Presbytery and on trips by a Catholic priest who befriended his poor, large and devout Catholic family.

After proceedings were issued, we discovered that this particular priest had been moved around rural Victoria on a number of occasions because of similar complaints.  

We also discovered his letter of application to the Catholic Church in Victoria from where this priest had been based in Fiji.  He actually disclosed in this letter that similar allegations had been made by the Fijian boys in his care.  He blandly asserted however that the accusations were lies because the boys did not like being disciplined!

Another girl reported to the nuns in whose care she was placed that “Poppy” was raping her on weekend access visits.  Some of the complaints were documented in the girl’s file.  Notwithstanding these complaints this girl was sent back to “Poppy” on weekends and on school holidays with the advice that she should try not to be alone with him.  Even more galling her sister was removed from contact with this man after making similar complaints but for some reason impossible to understand no such step was taken in relation to my client.

These and other stories continue to haunt me and I continue to hear stories just as distressing occurring to children today.

What is the Alternative?

Because of a sense of community outrage and following a detailed inquiry, the Republic of Ireland has set up a fund to provide redress to victims of institutional abuse.

Ireland also has a common law system and many victims of abuse were unable to recover adequate compensation through the courts because of impediments similar to those outlined above.

The Republic of Ireland is a small country and not very wealthy.  Notwithstanding this, the Irish Government has put aside a substantial amount of money  to provide monetary compensation but just as importantly has accepted responsibility for the pain, misery, humiliation and neglect suffered by the children of Ireland who were placed in its care.

I believe the Commonwealth and all State Governments should seriously look at the Irish model as a means of providing redress and healing to those who have suffered.

Responsibility needs to be taken, apologies need to be made and where appropriate compensation should be paid.

The Residential Institutions Redress Act 2002 established the Residential Institutions Redress Board which administers the scheme.  If claimants can show that they were resident in a relevant institution and that they were subjected to sexual, physical or emotional abuse or serious neglect which resulted in injury, an award of compensation will be made.

Compensation is for pain and suffering only.  There is no limit on the amount that can be awarded and medical expenses can be claimed.

It does not matter when the abuse occurred.  It is not necessary to prove negligence or breach of statutory duty.  The board must of course be satisfied that abuse and injury has occurred and has the power to independently investigate any claim.

The experience of claimants so far has been extremely positive.  Most importantly victims have been able to tell their stories in a non threatening environment.  The process is quick and it is fair.

Closure is what many victims seek.  Closure can not only mean that suffering is reduced and healing can commence but when recovery occurs many of these people who are in the social security system or who are having considerable medical treatment can begin to be less of a financial burden on the state.

I have no doubt this Inquiry will find that there has been a systemic failure to protect children in the state’s care and that as a result of this failure many Australian citizens have been significantly damaged at a huge and ongoing cost to the Community.  

However unless as a result of this Inquiry there is redress, I do not believe that we as a community will be able to move on nor will our political masters be allowed to ignore these issues.

The Queensland Government has just called a snap election in response to the community outcry regarding a failure to protect children in that state.  Unless action is taken, that outcry  should resonate throughout Australia.

