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Submission by the Government of Victoria to the Senate Inquiry into Children in Institutional Care.

1.
Introduction

The Victorian Government has prepared this submission to the Senate Inquiry into Children in Institutional Care.  

The submission provides some historical material and an explanation of current services and policies.  The historical material mainly covers the period from 1928, when the legislation was significantly changed.  This period also covers children in care likely to be alive as adults today.  

The Department of Human Services in Victoria has taken steps to ensure that support and advocacy services are available to adults who grew up in care and who may need those services.  The Department of Human Services Victoria also accepts responsibility for trying to ensure that children who currently come into care receive high quality care, and that steps are taken to prevent incidents of abuse or neglect while children are in care.

In the past, some children were abused and neglected while in care, and a larger number of children were subjected to standards of care which would not be considered adequate by today’s standards.  However, it is also important to recognise that the people who cared for children in the past, either in children's homes or in their own homes, generally did so as well as they could in the circumstances of the times, and that auspice organisations for children's homes and foster care programs generally sought to provide the type of care which they believed to be best.  There are many former children in care who acknowledge the individual kindness of carers and the general care that they were given.

Care provision and its quality have changed over time in response to changing attitudes and knowledge, concerns identified and resources available.  The Department of Human Services has continued to improve these services and this submission contains details of some recent and current initiatives in this area.

2.
Brief history of child welfare in Victoria, with particular 

reference to the period from 1928 onwards

2.1
1864 – 1928

The 19th century child welfare system in Victoria had its origins in concerns about young offenders and the risk they posed to the community.  A government Department for Industrial and Reformatory Schools was established to administer the Neglected and Criminal Children's Act 1864.  This legislation contains an early indication of concerns about abuse of children in care:

“Reflecting the common belief that independent scrutiny was essential if abuse and corruption were to be avoided in closed institutions, s.35 provided for visitation by reputable persons.”

Concerns about neglected children, and a recognition that their needs were different to young offenders, led to the establishment of a separate Neglected Children's Department in 1887.   By this time, the child welfare system consisted of government reformatories for young offenders, charitable orphanages for abandoned children whose parents were dead or could not be found, and the placement of neglected children in foster care where possible, and in children's homes where foster care was not available.  The children's homes for neglected children were established by charitable organisations usually with a religious affiliation.  

Many of these children's homes continued to operate into the 1960s and 1970s.  Their original purpose was to care for children whose parents placed them voluntarily.  They were viewed as less suitable than foster care for neglected children, although they accommodated neglected children where foster care could not be found.  Concerted efforts were made to place neglected children in substitute families rather than children's homes, and it was claimed that all such children were “boarded out” to foster parents by the late 1880s.  

Foster care was not always of the highest quality and concerns about “baby farming” led to the passing of the Infant Life Protection Act 1907 which required parents to register voluntary foster placements with the Neglected Children's Department and pay for the upkeep of the child or risk the child becoming a ward of the state.  Registered carers became subject to inspection.   

A desire to keep children with their families and support parents who had accommodation but no income led to the Maintenance of Children Act 1919.  This change was a means of regularising the practice, recently ruled unlawful, of “boarding out” children with their own mothers as a means of providing the mother with a means of support.  This scheme was a forerunner to the current system of social security payments to parents.  By 1930, the number of children maintained with their impoverished mothers peaked at about 10,000.  

2.2
1928 – 1953

All of the above legislation was consolidated in, and replaced by, the Child Welfare Act 1928.  The Act was administered by the Children's Welfare Department, which had replaced the Neglected Children's Department in 1924.  In addition, the Adoption of Children Act 1928 made adoption legal for the first time in Victoria, although informal “adoptions” were not uncommon before this date.  

During the 1920s there was a growing shortage of foster parents.  This could be attributed to harder economic times, falling family sizes, inadequate levels of payment to foster carers and perhaps also the adoption of some children by foster parents.  As a result, there was a growing use of children’s homes to accommodate children who were state wards.  

An increasing number of girls were placed in these institutions after the Children's Welfare Act 1933 extended the definitions of neglect in the 1928 Act, particularly in regard to “being a female found soliciting men for prostitution…or found habitually wandering about…public places at night without lawful cause…”.  

Concerns about regulating adolescent sexual behaviour, particularly of girls, pervaded institutions up to the 1980s, and predated this 1933 legislation.  For example, a 1923 description of the adolescent girls placed in a reformatory, variously described them as “consorting with men”, “leading a depraved life”, and “leading an immoral life”.  In the same year, an inspection of a boys Reformatory attributed the poor physical strength of some of the boys to masturbation, and noted that “a close watch is kept…with the purpose of checking the evil, and punishment is administered to offenders when detected.”

The system, until the 1950s, was based on the flawed assumption that state wards would be placed in foster care and that charitable children's homes would only accommodate children placed voluntarily by their parents.  As a result, there was no Departmental supervision of these institutions (Jaggs, 1986, p143) and funding was based on payments for the care of individual children, rather than direct funding to the institutions.  The inspections that occurred appear to have concentrated on assessment of the physical health of individual state wards, with inspection of the management and standards of care in the children's homes being of a perfunctory nature.  

2.3
1954 – 1969

Compared to other Australian States and Territories, the child welfare system in Victoria historically relied more heavily on the provision of services by charitable and church-based agencies.  The period from 1954 onwards marked a change in the relationship between government and these agencies.  The government began to take responsibility for direct service provision in some limited areas, alongside the development and enforcement of standards of services in a non-government sector which has remained large compared to other jurisdictions.  

Parallel to this process of system change were changes in practice which reflected growing knowledge about children's developmental needs and the importance of retaining, where possible, parental involvement in the child’s life even while in care.  

The Children's Welfare Act 1954 (later renamed the Children's Welfare Act 1958 in a process of consolidating Victorian legislation) replaced the term ‘neglected child’ by the term ‘child in need of care and protection’ – a term which was borrowed from the English Children and Young Persons Act 1933.  The Children's Welfare Act 1954 gave the government the power to establish its own institutions for the care of children and for the detention of young offenders.  Non-government children's institutions were required to be registered with the Children's Welfare Department.  These “approved children's homes” were to maintain adequate standards of care and were subject to Departmental inspection.  

As with previous Victorian legislation, only the police and the non-government Society for the Prevention of Cruelty to Children (later to become The Children's Protection Society) were given the power to take children into care
.  Children were then placed in reception care until a court order was made.  Until 1955, reception care was provided only at the Departmental “depot” at Royal Park (later known as Turana).  

From 1956 the Department gradually opened other reception and longer term care facilities, including an increasing number of Family Group Homes
 throughout the 1960s and early 1970s.  Winlaton opened in 1956, closely followed by the Sutton Grange and Hillside Children's Homes and the Sunshine Youth Hostel.  In 1960, Pirra Children's Home for Girls was established at Lara to relieve pressure on Winlaton, and the Kildonan Children's Home was purchased by the Department, renamed Allambie and re-opened as the Department’s reception centre for young children.  Turana was progressively updated in its facilities and management.

During the 1960s and 1970s the Department used some of the charitable institutions to place young offenders.  For example, the Good Shepherd Convents at Abbotsford (closed 1974) and Oakleigh (closed 1981) were both designated as Youth Training Centres by the newly established Social Welfare Department in 1960.

A review of the juvenile justice system in 1955 led to the Children's Court Act 1956 which was later renumbered as the Children's Court Act 1958.  This Act resulted from new thinking in regard to the problem of “juvenile delinquency”, and made some important changes to sentencing and to the numbers of offenders who also became wards.  The sentence of whipping was finally abolished.  

Offenders under the age of 15 could not be sentenced to detention but could become state wards, where it was the usual practice for them to be detained initially.  Those aged over 14 could be sentenced to detention and were only to be admitted to state wardship in future on the basis of a care and protection application, not on the basis of their offending.  Offenders over the age of 15 could be committed to a juvenile school for up to 2 years and could be placed in the Department’s custody for the same period.  Offenders over the age of 16 could still, if there was no other effective alternative, be sentenced to imprisonment. 

The Children's Court Act 1956 also established a Children's Court Clinic which provided the court with expert psychiatric and psychological assessments, as well as physical assessments, in line with contemporary thinking that juvenile delinquency was best understood as a psychiatric syndrome.

The Social Welfare Act 1960 established a Social Welfare Branch
 of the Chief Secretary’s Department to replace the Children's Welfare Department.  This Social Welfare Branch included youth and adult corrections as well as family welfare.  Adult corrections were not separated until 1984, with the creation of the Office of Corrections.  

Consistent with the growing knowledge about child development and the benefits of children retaining contact with their families, the Social Welfare Department began to employ social workers to work with the families of children in care, something which had previously been done by unqualified administrative officers.  The introduction of professional social workers also had a positive impact on planning, policy and program development within the Department.

During the 1950s, some of the more progressive non-government children's homes had begun to close their large congregate care institutions in favour of small units or family group homes.  This reflected the growing recognition of the potential developmental harm to children of living in large institutions, as well as the growing costs of maintaining the large children's homes.  The Social Welfare Department established a ‘Conversion Fund’ which provided a dollar for dollar subsidy for agencies to close large homes and establish family group homes.  By 1976 Victoria had over 230 government and non-government family group homes across the state.

In parallel, and for similar reasons, there was a renewed interest in foster care.  Many non-government organisations established foster care programs during the 1950s and the 1960s, and the Department established its own foster program in 1958.  The ‘new’ foster care was viewed as different to the old practice of boarding out, since there was a strong emphasis on the selective recruitment and careful supervision of foster parents.

The Social Welfare Act 1960 also recognised the importance of training for residential care and other staff and the Social Welfare Department established a Training Division which introduced training courses for staff from government and non-government institutions.

2.4
1970 – 1988
The Social Welfare Act 1970 established a separate Social Welfare Department (which included adult corrections until 1984) and incorporated the Children's Welfare Act 1958 and other existing child welfare legislation into one Act.

The Department began a process of regionalisation in 1970, with responsibility for the planning and delivery of services being transferred to regional centres.  This enhanced the system’s capacity to prevent admissions to care, and ensure the placement of children who were admitted to care closer to their families.  Regional reception care facilities were augmented by the provision of local reception foster care placements in 1978.

There had been concerns about the rates of pay for accommodating state wards in charitable institutions since at least the 1920s.  While the state was responsible for monitoring standards of care, the charitable institutions argued that the flat rate payments made for the care of individual wards were insufficient to provide increasingly demanding standards of care (and rates of pay for residential staff), and that it was increasingly hard to supplement the state payments with funds received as charitable donations.  Children placed voluntarily were even harder to care for adequately.  These pressures came to a head in the early 1970s when the charitable institutions ceased to take voluntary placements and became, in effect, part of the residential arm of the Social Welfare Department (Jaggs, 1986, p177).  

The introduction by the Commonwealth Government of supporting parents’ pensions in 1973, and the ending in Victoria of the practice of parents placing children voluntarily in children’s homes, led to a significant decline in the numbers of state wards throughout the 1970s and 1980s.  

This policy change reflected a fundamental shift in the role of the state in relation to the responsibilities of parents.  At the beginning of the historical account above it was accepted that some parents would be unwilling or unable to care for their children and that they could make a private arrangement to place their children in a children's home and pay for the child's care, with the state playing no role and having no responsibility in regard to such arrangements.  

Gradually, the state was seen to have an increasing role in supporting families and protecting children.  Since the 1970s, the state has not allowed parents to make private voluntary care arrangements, and has tried to ensure that social security payments would ensure that parents with no other source of income could adequately care for their children and would not need to place them in voluntary care out of poverty.  This change in the role of the state can be illustrated by the common parental use of threats in previous generations to place children “in a home” if they did not behave.  Parental use of such threats is now far less common, while children may now feel able to threaten to report on their parents if they believe that their parents are being cruel or unfair.

The Norgard Report of 1976 recommended a range of changes to the system, in particular a shift of focus to make admission to care a last resort.  This completed the policy and practice move away from the use of out of home care care, either voluntarily or by means of wardship.

“By 1976 however, Norgard was still able to note that: ‘No recognised code of standards at present exist to provide criteria for the approval of homes or their continued existence.  A code of proposed standards (Standards for Children's Homes 1970) was drawn up by representatives of State and voluntary bodies but was never formally recognised and made obligatory’ ”

Existing practice guidelines were consolidated into one document published by the Department in 1981.  In 1982 a Guardianship Manual was circulated to field workers.  This substantial document (updated in 1984) aimed to provide an accessible source of information about policy in relation to children under State care, detail clear procedures to enhance both efficiency and equity in service delivery to families and to provide guidelines for good practice.  Service specific documentation aimed at providing consistent practice guidance across the State was being developed at the same time, as for example with the Family Group Home Supervisors Manual 1984, published in 1984.  A major Review of Residential Child Care in Victoria was published by the Department in 1985.  It contained a statistical profile of children in care as well as future policy options.
As part of the broader process of de-institutionalisation during the 1970s, 1980s and early 1990s which saw the closure of the remaining large children's homes and psychiatric institutions, the juvenile justice youth training centres were also progressively scaled down, closed and redeveloped.  

2.5
More recent history: The Children and Young Persons Act1989 

A comprehensive ‘Child Welfare Practice and Legislation Review’ chaired by Dr Terry Carney (now Professor Terry Carney at the University of Sydney Faculty of Law) was commissioned by the new Labor government in 1982.  The review and its recommendations were published as the Carney Report (1984)
.  This was the last major review of child and family welfare services in Victoria, and forms the basis for current legislation, policy and service provision.  While there have been many subsequent reviews of service effectiveness, it was the Carney Review which established the current structure of the service system and the legislation governing the service system.

The Children and Young Persons Act 1989 is the current relevant child protection and juvenile justice legislation in Victoria, while legislative provisions for community-based services for children and families (including the voluntary placement of children in foster care and other forms of care) are contained in the Community Services Act 1970
, which was extensively amended in 1989.  The Children and Young Persons Act 1989 also establishes the Children's Court of Victoria with two separate criminal and family divisions to create a complete separation of hearings in regard to offending and child protection matters

The Act was implemented in stages up to 1992 and the system has, for the first time, clearly separated services for children in need of protection from services for young offenders.  Young offenders are dealt with constructively within the community where possible, and rates of youth detention in Victoria are the lowest in Australia.  Child protection intervention is based on assessments of harm to the child, rather than focussing on the actions of the parent or the behaviour of the child.  The potential for children to ‘drift’ while in care is addressed by the legislative requirements for case planning, annual reviews and Custody and Guardianship Orders being no longer than 2 years and requiring review and extension by the Children's Court rather than, as previously, by a Departmental administrative review and extension process.   

The remaining large children's homes and reception centres were closed in the 1980s and at the beginning of the 1990s.  Fewer children are placed under State custody or guardianship, and children who do come into care are increasingly likely to be placed with kin or in foster care.  

The only significant remaining residential care component of the child protection system in Victoria is provided primarily for older children and adolescents who cannot cope well with the family environment of foster or kinship care, and these adolescents are accommodated in small residential units.  A small number of adolescents who pose a high risk to themselves are placed in secure welfare units for short periods – generally less than 3 weeks – in order to create a space for the mobilisation of services to support the young person.  

There would also be many children informally placed with relatives and friends who are not counted at all in the above table, where kinship care only refers to placements with kin which have been formalised and where caregiver payments are being made.

The Children and Young Persons Act 1989 hastened the process of de-institutionalisation in juvenile justice.  Prior to the implementation of the Children and Young Persons Act 1989 in 1991, about 90% of the girls at Winlaton Youth training Centre were detained as wards who had been found to be “exposed to moral danger” or “likely to lapse into a life of vice or crime”.  The situation at Turana was the reverse, with most boys detained on a sentence and only a minority detained as wards.  The new Act abolished the categories of mainly female “status offenders” as well as providing, and encouraging the use of, a range of non-custodial sentencing options.

In 1993 the Department produced “Protecting Children” which replaced the previous practice guidelines for children subject to Guardianship or Supervision Orders with new standards and procedures consistent with the requirements of the Children and Young Persons Act 1989, as well as providing practice resources for child protection workers.

Another change in the new Act was that offenders aged 10 to 14 were no longer automatically placed under state guardianship if they were detained.  All offenders under 17 are dealt with in the Criminal Division of the Children's Court, where they may be sentenced.  When the Criminal Division becomes aware of possible protection issues, the matter is referred to the Family Division for a separate hearing of those issues and, if proven, a Family Division Protection Order.

3.
Numbers of children in care

The available sources of historical information about the numbers of children in care are not always consistent with each other.  This is partly because the ways in which children were counted changed over time due to changes in legislation and practice, and partly because reporting practices changed.  

In addition to state wards, some children who were placed in institutional care in the past were placed voluntarily by parents who felt unable to care for them, some children had disabilities which led to them being placed in care and some young people in care were offenders who were detained in institutions.  These children only became state wards in certain circumstances.  The proportion of children who became wards changed along with policy and legislative changes.

The total number of children who became wards between 1949 and 1992, or were placed on Custody or Guardianship to the Secretary Orders after 1992 was nearly 48,000.  This figure is not exact because figures for the years 1993-96 and for the current incomplete year of 2002-03 are estimates based on incomplete data.  Also, some children may be double counted, through being received into care more than once.  With these reservations, the total of about 48,000 is probably fairly accurate.  

The large numbers of voluntary admissions to wardship include those admitted at the parents’ application, and those admitted as a result of failure to make board payments.  Numbers in this latter category were small, particularly after the late 1960s.  But, voluntary admissions to wardship at the parents’ application were a significant feature of the system until the early 1980s, when the Carney Review led to a change in thinking and practice.

For the period 1928 to 1949 there is no reliable data on annual admissions to wardship as Victorian government departments stopped publishing annual reports during the Depression as an economy measure.  Since about 500 children per year were being made wards in the period 1949 to 1954, this is probably the best basis to estimate the average number of children being made wards between 1928 and 1948.  On this basis there would have been 10,500 children and young people made wards during this 21 year period.   

This would give a total number of children received into state care of about 59,000 between 1928 and 2003.  However, it must be remembered that children received into state care are not, and were not, the total number of children in care in Victoria.  

From 1928 up to the 1970s there were large numbers of children placed in care voluntarily by their parents who did not subsequently become state wards.  

Some of these voluntary children were placed because of the parents being unable or unwilling to care for the child, and this may have covered a range of situations from children being born out of wedlock to children placed because of their disabilities.  

In the period from 1949 to 1954 there were at least 1,900 children in children's homes who were not wards at any one time, compared to 1,100 state wards in the same children's homes.  It is not known how many of these 1,900 children went on to become state wards, and it is not known whether periods of time in care were similar for both groups.  As a result it cannot be estimated how many such children need to be added to the 59,000 children known to have become state wards.  Conservative estimates would be in the region of 17,000 between 1928 and 1970 (i.e. an average of about 400 new voluntary placements per year), although the number may have been much higher.

It is thought that voluntary placements declined in the 1960s and more or less ended after the introduction of the supporting parents benefits and other welfare and social changes in the 1970s.  Children are still placed in voluntary foster care by their parents without any state involvement in the arrangement, but this is generally for respite or short term placement during times of family difficulty, for example where a parent requires medical treatment in a hospital.

Even within the state system there were, and continue to be, additional children placed in reception care during adjournments of protection applications, who returned to their families without become wards or being placed on Guardianship or Custody Orders.  These children would generally have been placed in the Royal Park depot prior to 1956.  From 1956 to the early 1990s they may have been placed in a wide range of residential care facilities, family group homes or foster care, and since the early 1990s they are likely to have been placed in reception foster care.  

There were also young offenders remanded and sentenced to detention who were not made state wards or placed on Guardianship or Custody Orders.   A decreasing proportion of offenders under 17 were admitted to wardship between 1972 and 1992. 

Between 1984 and 1996 the numbers of young people sentenced to detention from the Children's Court in Victoria
 were:

Table 1:
Young people under 17 detained in Victoria 1984 to 1996

	Year
	Number

	1984-85

1985-86

1986-87

1987-88

1988-89

1989-90

1990-91

1991-92

1992-93

1993-94

1994-95

1995-96
	500

494

396

353

276

216

198

190

188

180

167

134


This is a total of 3,292 young people in a 12 year period.  However, even during this relatively short period, the numbers declined dramatically, and there have been other periods of decline and growth before 1984, reflecting periodic changes in legislation, policing and sentencing practices.  

To further complicate matters, the further back one goes prior to 1992, the greater the proportion of offenders who were also committed to wardship.  Young offenders who were committed to wardship would already be included in the estimated 59,000 state wards above.  

As a very conservative estimate, there may have been an average of about 200 young people under 17 per year from 1928 to 2003 who were sentenced to detention without being received into wardship.  This would add about 15,000 detained young people to the 59,000 state wards, making a total of 74,000 children and young people under 17 admitted to wardship or sentenced to detention (or sometimes both).

Combining state wards (59,000) and detained young people (estimated 15,000), and those voluntarily placed children who were never made wards (estimated at least 17,000), gives a total number of children in institutional care in Victoria between 1928 and 2003 of 91,000.

In addition, there are some children placed in short term care by the child protection system who never became wards, and some young offenders remanded in detention who were subsequently sentenced to community based orders.  These children and young people would generally only have been in institutional care for a few days or weeks.  Including these children and young people would bring the total to over 100,000.

There are also probably many disabled children placed in care not captured in the numbers for wards and voluntary placements used in this section.  

4.
Where children in care were placed.

Using the best available data from a variety of sources
 the table below gives an idea of the number of state wards at any one time, and where children and young people in care were placed.

4.1
Children abused and neglected in their own families

The number of new state wards in any one year peaked at over 6,000 in both 1909 and 1966-74 and fell to between 2,000 and 3,000 in both 1952 and from 1986 onwards.  These fluctuations reflect a large number of factors, including social, practice and legislative changes.  

Nearly all children who entered Departmental care before the 1960s were first placed in large congregate care reception centres.  By the 1980s many children were first placed in smaller reception units.  Children then moved on to foster care, where this was available, or to children's homes.  The proportion entering each type of care has fluctuated, with foster care declining in relative availability between 1928 and 1952, and then slowly increasing again, with current practices favouring the use of reception foster care as well as family based placements for ongoing care. 

Before 1956 the Department only provided reception care prior to court disposition.  After 1956 it improved its reception care arrangements, but also provided longer term residential care (until this was phased out in the 1980s and early 1990s) and family group homes and foster care programs (closed or transferred to the funded sector during the 1990s).  After 1956, the Department was required by law to monitor and enforce standards of care in both its own and non-government facilities providing care and accommodation for children. 

The charitable sector (which became increasingly government funded, particularly from the 1970s onwards) provided foster care programs and children's homes.  Most of the children's homes dated to the late 19th or early 20th century.  The charitable sector also provided family group homes from the 1960s to the 1990s.  

The first complete state-wide survey of children's homes was completed in 1962-64, and the table below provides a list of homes and numbers of residents as a snapshot example of children's homes operating in Victoria at a particular time.  In addition to the charitable children's homes listed, there were also several government run homes, as described in Table 2, above.

TABLE 2: Non-government children's homes and number of children 1962-64.

	Type and name of home
	Number of children
	Type and name of home
	Number of children

	Babies Homes

Alexandra 

Bethany

C. of E., Darling

Berry St Foundling

Hartnett House

Methodist Babies

Presbyterian Babies

St Gabriel’s

St Joseph’s, Broadmeadows

St Joseph’s, Kew

The Haven

St Luke’s

TOTAL
	27

31

31

40

67

32

42

27

91

9

24

49

470
	Girls’ Homes

C. of E. Girls

Abbotsford Convent

Villa Maretta, Oakleigh

Marillac House

Nazareth House

St Agnes

Stanhope Legacy

S.A. Catherine Booth

S.A. William Booth

Pirra

TOTAL
	39

90

24

89

110

28

27

60

51

27

545

	Boys’ Homes

Blamey House

Burwood Boys’

Gordon Boys’

Hurlingham Carry On

Kilmany Park

Menzies Home

St Augustine’s

St Cuthbert’s

St John of God, Cheltenham

St John of God, Yarra View

St Joseph’s, Surrey Hills

St Paul’s

St Vincent de Paul

S.A. Bayswater, No 2

S.A. Box Hill

Tally Ho Boys’ Village

Hillside

TOTAL
	20

52

46

18

27

47

126

24

97

54

71

38

144

55

120

89

38

1,066
	Mixed Homes

Andrew Kerr

Antonian Institute

Ballarat Orphanage

Glastonbury

Harelands

Kildonan

Lutheran Children's

Melbourne Orphanage

Orana

Nazareth Boys

Northcote School

Providence

Resurrection House

St Aidan’s

St Anthony’s

St Catherine’s

St John’s

St Vincent’s

Salem

S.A. Kardinia

Sutherland Homes

Victorian C.A.S.

Sutton Grange

Family Group Homes (all)

TOTAL
	37

21

153

84

27

72

37

129

79

175

64

26

80

115

92

100

82

121

6

42

63

39

30

96

1,770

	TOTAL ALL HOMES
	3,851


4.2
Children with disabilities

Children with a range of disabilities were often accommodated in institutions specifically for the disabled.  These institutions, many of which were founded in the 19th century, were originally designed to protect society from the ‘feeble minded’.
  The institutions were also deliberately large in order to achieve economies of scale.  

Despite repeated attempts to improve standards of care and the physical environment, it was finally recognised that such institutions could not meet the needs of child residents for family care (or adult residents for community connectedness), and a process of de-institutionalisation commenced in parallel to the closure of children's homes for state wards.  This process was completed during the 1990s in Victoria.

The numbers of children historically placed in such institutions who are not already included in the numbers for state wards are not known.  

A survey of supports provided under the Commonwealth-State Disability Agreement in 2001 showed that there was one disabled child living in congregate care and 142 disabled children and young people in shared supported accommodation on the snapshot day.  

Of the 142 children and young people in shared supported accommodation (group housing for 3 to 6 residents) in this 2001 survey: one child was under 5; 21 children were aged 5 to 9; 36 children were aged 10 to 14; and 84 young people were aged 15 to 18. 

The same survey showed that there were also 82 children in out of home care supported by the Family Options program.

In the current system, some children with disabilities who are in need of care outside their families are placed through mainstream foster care or permanent care programs, and additional support can be provided to caregivers.  Many are placed through the specialist Family Options Program, which provides higher levels of support to specifically recruited specialist foster parents.

There are many older adults with disabilities living in Community Residential Units who were in institutions for at least part of their childhood.

4.3
Young Offenders

By the 1940s, the system of government schools established for young offenders in the late 19th century had become a system in which reformatories for young offenders were more or less indistinguishable from children's homes.  

While some of these charitable institutions specialised in particular types of children or young people, many homes – including the Department’s receiving depot at Royal Park – accommodated delinquent, destitute and ill-treated children together with each other.  Young offenders under school leaving age were automatically admitted to wardship and placed with children in need of care and protection and children placed by their parents.

Increasingly, the charitable institutions were reluctant to take particular classes of children
, which led to increasing overcrowding at the Depot (later named Turana).  The Children's Welfare Act 1954 enabled the Department to establish reception centres, juvenile schools (later to become Youth Training Centres) and juvenile hostels for working wards or former inmates of the juvenile schools.

By 1970 the Department operated Youth Training Centres at Winlaton, Turana, Malmsbury and Langi Kal Kal.  Funds were also provided to the Salvation Army (Bayswater Youth Training Centre) and the Catholic Church (Morning Star Youth Training Centre at Mornington, Good Shepherd Youth Training Centres at Oakleigh and Abbotsford).  

The general process of de-institutionalisation, combined with a policy commitment to diversion in the field of juvenile justice, led to significant reductions in young people detained.  The Winlaton Youth Training Centre for girls had a population of about 100
 in the mid-1970s, which reduced to about 70 in the mid-1980s and about 25 at the time of its closure and relocation to Parkville in 1993.  The numbers at Turana fell from 167 in 1981 to 50 in 1992.  The total number of under-17s remanded or detained in youth training centres fell from 266 in 1981 to 40 in 1992
.  Of these young offenders, 122 in Youth Training Centres were also wards in 1983, but this had fallen to 22 by 1992.

Victorian legislation defines young offenders as being under 17 years old.    However, in recognition that people reach maturity at different ages, Victoria has developed a “dual track” system in which vulnerable offenders aged 17 to 20 years old can, if appropriate, be detained in senior juvenile corrections facilities for that age group.  This system has its origins in the 1960s and has been positively reviewed on several occasions since. 

Since 1991, “status offences” dealt with by protection applications have been abolished.  Sentences for other offences have avoided detention except as a last resort.  As a result, the numbers of young people in custody in Victoria are currently very low and 80% of juvenile offenders receive community based orders.  The system currently has capacity to accommodate about 90 young offenders aged under 17 in youth detention, though occupancy rates vary.

5.
Numbers of children in care who were abused or neglected

As is noted in the previous section, the numbers of children in care – particularly those placed voluntarily – are difficult to be exact about.  Defining abuse and neglect is also problematic, since legal definitions have changed over time, along with community standards in regard to the treatment of children.  

For instance, corporal punishment was a common means of enforcing discipline on children in care until the 1960s.  Corporal punishment of girls and boys under 10 was forbidden in the Social Welfare Regulations of 1962, and was heavily regulated for older boys.  These regulations remained in force until 1985, when new regulations
 prohibited the use of corporal punishment completely, along with the use of isolation, humiliation and other forms of punishment.  

This needs to be seen in a broader context.  Physical punishment of children was widely viewed in the community to be not only acceptable, but also necessary.  Whipping of young offenders was a sentencing option in Victoria until 1954, and had been originally introduced in the late 19th century as a “progressive” alternative to detention, with its risks of contamination by hardened offenders.  

In addition, the degree of harm suffered by individual children as a result of some forms of ill-treatment may depend on their individual resilience and other environmental factors.  Some children who were ill-treated may have been affected for life, while others who were similarly ill-treated may have avoided significant harm or, at the very least, come to terms with the effects of any ill-treatment.

What is known is that standards of care in the congregate care institutions were variable.  This is certainly true when comparing institutions, and is also true in each institution over a period of time.  

Individual superintendents could make a big impact on the standards of care in children's homes, particularly where encouraged by a supportive auspice body.  Some children's homes were undoubtedly forward thinking and determined to learn from best practice elsewhere; others developed institutional cultures which, with the benefit of hindsight, were isolated from developments elsewhere, even if they were well-intentioned and reflected the values of the auspice organisation.  

Both institutions and staff could be highly committed to promoting the child’s development and providing a nurturing environment, or institutions could be little more than providers of accommodation with staff providing physical care (varying from the excellent to the basic) and administering discipline (varying from mild to more severe). 

Regular State inspection of the children's homes as institutions (as opposed to the individual state wards accommodated) only began in the late 1950s when The Children's Welfare Act 1954 required Children's Homes to register with the Department, be approved by the Department, maintain adequate standards of care
 and be subject to inspection by the Department.  The standards of care to be maintained were not legislatively defined.

The children's homes responded to the Department’s attempts to enforce improved standards of care by arguing that the State should increase the payments made to the homes for caring for State Wards in order to enable the desired improvements.  The children's homes also argued that financial assistance was needed in paying the higher level of wages required to recruit high quality care staff.

This dispute was not resolved until the 1970s when methods of funding were changed and the reliance on Children's Homes diminished with the establishment of large numbers of Family Group Homes, a renewed focus on foster care and a reduction of children coming into care.

Some Children's Homes were more able than others to supplement government payments from their own resources or those of their auspice agency, and this may have contributed to differences in staffing ratios.  Such resource differences would also have translated into other aspects of care and the environment of the home, and would have made some children's homes harsher places to live than others.  Different levels of resourcing would also have meant that some homes were more successful than others in ensuring that children’s educational and health needs were met.  

If physical or sexual abuse occurred it was a product of the actions of individual staff rather than an institutional phenomenon, although some institutions may have had better procedures for dealing with such issues.  The major exception to this, by modern standards, might be the use of physical discipline which would now be viewed as too harsh and potentially harmful.  Physical punishment of children was progressively phased out of care facilities between the 1950s and the 1980s.

In regard to neglect, there are many areas in which the children's homes would now be seen to have failed to adequately meet children's needs.  While there may have been instances of environmental neglect, the more important issue is that it is now better understood that a congregate care institution cannot fully meet the emotional needs of children – particularly younger children – for a nurturing family environment.  

In addition, it was not widely understood how much children in care would benefit from maintaining a relationship with their own family and, as a result, many institutions failed to encourage contact, while others viewed family contact as inadvisable and actively discouraged it.  The importance of maintaining relationships with other family members, including siblings, was also poorly understood.  This common lack of emphasis on maintaining family relationships where possible may have caused unintended harm to the child’s emotional and social development.

Once children were considered old enough to leave the children's home and live independently, there were few if any mechanisms to provide ongoing support of the type that children would receive from their own families and this was exacerbated by the lack of contact between the children and their own families.

All of these issues were gradually recognised and addressed in the period from 1954 onwards, and standards gradually improved, although they did not generally reach levels which would now be considered adequate until the 1970s or even the 1980s.

Variations in the quality of care in children's homes, as well as gradually increasing knowledge about children's needs, would also have applied to foster care programs and individual foster parents. 

6.
Impact of improper treatment, remedies and support 

mechanisms

It is widely accepted that abuse and neglect can cause extensive damage to a child’s development and their later ability to function adequately as an adult and a parent.   The key literature starts with Bowlby’s work on maternal separation in the early 1950s and continues up to contemporary work on the impact of care on the development of the infant’s brain and nervous system.  

The basis for state intervention in the lives of families is found in charitable and benevolent activities in the 19th century, but the growing body of literature from the last 50 years adds additional weight to the need to protect children from harm, and also informs practice, and changes to practice, in regard to how best to do this.  

Early child protection activity can be characterised as being focused on removing children from situations which were perceived as harmful.  Concerns about the abuse of children in care, and poor outcomes, led to an attempt to ensure that children were placed in families rather than institutions, although the supply of foster parents was rarely enough to meet demand.  

In the past 50 years there has been a growing recognition that separating children from their families is potentially harmful in itself, and should be a last resort, and that children generally benefit from continued contact with their families even when they need to be in care.  Even more recently, there has been recognition that the provision of a nurturing alternative family does not necessarily assist severely abused children to overcome the effects of past abuse.  Specific therapeutic intervention is increasingly recognised as necessary for children who bear the emotional scars of past abuse.

Intensive therapeutic services – known as Take Two – have been developed in Victoria and are being implemented to provide such services for children in care.  These are in addition to mainstream child and adolescent psychiatric services and to the services provided by Centres Against Sexual Assault, which have long been available.  

The Department of Human Services provides funding for services to support former wards. In 1997 VANISH received ongoing funding of $47,000 to provide search assistance and support services for former wards. At the same time, a position was established in the Department’s Adoption Information Service to assist former wards to obtain information from their files and to provide counselling, support, search and mediation services. 

These funding initiatives in 1997 resulted from media claims that state wards had been the subject of potentially harmful medical trials in the 1950s and 1960s.  The Minister responded by funding the support organisations described above and by inviting former wards who thought they had been mistreated in this way to make contact with the Adoption Information Service if they wished to see their Departmental files.  The Minister also waived the normal fees for former wards to access their files.  About 115 former wards took up this offer.

More recently, $10,000 has been allocated to the Care Leavers Australia Network (CLAN), a national support and advocacy group based in New South Wales. This funding is to be used to provide information, advice and support to Victorian wards living interstate. An additional $76,660 has been made available to VANISH specifically for the purposes of providing individual counselling for former wards and to establish support networks in rural Victoria.  

The Department of Human Services provides funds to the Victorian branch of the CREATE foundation, which advocates for the interests of children and young people in care.

The Department has also ensured that children in its care who were victims of criminal sexual and physical assault have been assisted in accessing crimes compensation payments.

7.
Changes to practice in the regulation, administration and 

delivery of care

The Children and Young Persons Act 1989 gives the Governor in Council the power to establish or abolish community services operated by the Department to meet the needs of children requiring protection, care or accommodation” (s.57), and gives the Secretary of the Department the power to approve the provision of those services by others and to grant money to provide those services (s.58), and to issue directions in regard to service standards (s.59), and to determine rates of payment in respect of children in care (s.60), and to visit community services and inspect the state and management of services and the treatment of children (s.61).

While the development of standards of care, and other improvements to the quality of care have been important, perhaps the most significant policy change in recent years has been the shift in emphasis towards prevention strategies.  These include increased provision and better targeting of prevention, early intervention and family support services, as well as placement prevention services specifically targeted at reducing the need for children to come into care.  

While there has been recognition of the need for prevention services since at least the 1950s, it is mainly since the 1970s, and particularly since the Carney Review (1984) that a coordinated state policy has been developed. 

Where children are notified to the Child Protection service, the Children and Young Persons Act 1989 s119 requires that decision making must be based on principles which include family preservation and the maintenance of family relationships to the extent that this is consistent with the child’s safety and well-being.  Families and children must be allowed to participate in the decision making process.  Where matters proceed to the Children's Court, section 87 places similar requirements for family preservation and the maintenance of family relationships on decisions made by the court.  Where children are placed in care, regular contact between the child and their family occurs.  Children are reunited with their family as soon as it is safe to do so.  Where possible, children are placed with relatives (“kinship care”) if it is not possible for them to live with their parents.  

Children and young people can only be admitted to care or sentenced to detention by the Children's Court.   Orders of the Children’s Court are time limited and require monitoring and review.  Case planning is a legislative requirement, and children, young people their families and agencies who provide care for the child all participate in case planning decisions and can appeal those decisions if dissatisfied.  Specific complaints about the Department, its staff and its practices can be referred to the Ombudsman, as well as through internal complaints procedures.

There are provisions in the Children and Young Persons Act 1989 ss.249-252 in regard to the establishment of corrective services for young offenders and the approval of services as youth supervision units.  Section 256B expressly forbids the use of punishment involving unreasonable physical force, corporal punishment, psychological pressure intended to intimidate or humiliate, physical or emotional abuse, discrimination.  Isolation is also forbidden as a form of punishment, although it can be authorised in controlled circumstances as a “cooling off” mechanism or to prevent self-harm.

As a matter of policy, punishments can involve the withdrawal of privileges (e.g. television, access to the games room) but not a curtailment of rights (e.g. visitors, food, clothing, hygiene).  Few children and young people are now held in detention in Victoria, compared to other states and territories or compared to Victoria in the past.  Where children and young people are held in detention, there are numerous checks in the system. 

As part of deliberate policy, the detention centres are not closed systems.  People from outside the centre regularly visit and provide a range of services.  For instance, recreation activities are provided by the YMCA, an external agency provides health services at the Melbourne Juvenile Justice Centre and Parkville Youth Residential Centre, volunteer visitors are encouraged and mentors are provided through external agencies.  Staff from the office of the Ombudsman in Victoria visit all detainees on a monthly basis.  Each centre also has a chaplaincy service.  Detainees all have a community-based case manager.  Those who have been sentenced are regularly reviewed by the Youth Parole Board and most are paroled to serve part of their sentence in the community under the guidance and supervision of a parole officer.

The provision of services and supports for people with a disability in Victoria is currently regulated by two pieces of legislation, the Intellectually Disabled Persons’ Services Act 1986 and the Disability Services Act 1991.  Together, these Acts provide for the planning, funding and delivery of services to people with a disability.  This legislation contains a range of mechanisms for protecting the rights of people with a disability, including children and others in government and non-government residential facilities. These pieces of legislation are presently under review. 

8.
Formal acknowledgement and reparations

8.1
Consideration of the need for a formal acknowledgement of the 

anguish arising from abuse and neglect while in care

Any formal acknowledgement would need to be carefully considered and would ideally be acceptable to all state and territory governments.  If a formal acknowledgement is made, it may need to incorporate the following elements:

1. An acknowledgement that there are some cases of known abuse and neglect of children in institutional care, and that there may be others as yet unknown

2. An acknowledgment that professional and community opinion in Australia and elsewhere in regard to acceptable standards of care and in regard to the needs of children have changed considerably over the past 75 years

3. An acknowledgement that extensive efforts have been made to improve standards of care during that period

4. An acknowledgement that the individual caregiver, the institution and its management, the auspice agency and the state may all have to share a degree of responsibility where abuse and neglect may have occurred

5. An acknowledgement that many children received better care than would have been the case if they had remained in their original families, and that many children received good care by any standards.

8.2
Consideration of the need for measures of reparation where abuse 

or neglect occurred

Where individual claims are made, the Victorian Government will continue to deal with such matters on a case by case basis.  

Like other States and Territories, Victoria has a statute of limitations for actions involving negligence involving personal injury.  The Victorian Limitation of Actions Act (1958) has recently been reviewed and amended, and the time limitations are now 3 years for adults and 6 years for persons under a disability: a category which includes minors.  Courts have the discretion to grant an extension of time beyond these limits in particular cases.

The Victorian Government does not believe that an administrative compensation scheme should be established.  Services to provide advice, support and advocacy for former children in care will continue to be funded by the Victorian Government as required.  

APPENDIX 1: 

Chronology of Some Events of Relevance to the Submission by the Victorian Government to the Senate Inquiry into Institutional Care.
1864

Neglected and Criminal Children's Act 1864 
1866

Industrial Schools Department established

1874

The Neglected and Criminal Children's (Amendment) Act 1874

1887

The Neglected Children's Act 1887 



The Juvenile Offenders Act 1887

Department for Reformatory Schools and Neglected Children's Department established

1890

Infant Life Protection Act 1890  



The Neglected Children's Act 1890
1907

Infant Life Protection Act 1907

1919

Maintenance of Children Act 1919

1924 

The Neglected Children's Dept became the Children's Welfare Dept

1928 

Children’s Welfare Act 1928


Children’s Court Act 1928



Adoption of Children Act 1928 (first legal adoptions in Victoria)
1933

Children’s Welfare Act 1933

1935

Children’s Welfare Regulations 1935

1954

Children’s Welfare Act 1954 
1954

Abolition of the Department of Reformatory Schools, retention of Children’s Welfare Department

1955

Children’s Welfare Regulations 1955


Children’s Welfare Advisory Council established to advise Minister of changes to practice and procedure.

1956

Children’s Court Act 1956



Children’s Court Regulations 1956


Children’s Welfare (Amendment) Act 1956



Report of Juvenile Delinquency Advisory Committee (Barry Report).



‘Winlaton’ Youth Training Centre opens, the first of a wide range of  residential facilities for children and young people to be directly managed by the Department in addition to the Royal Park Depot (renamed Turana).

1957

Superintendent of Training appointed by the Department to commence training for residential care staff.

1958

‘Child Care Staffs in Institutions’ Report (Merritt for Children’s Welfare Advisory Council).



Children’s Court Act 1958



Children’s Welfare Act 1958
1959

Children’s Court Regulations 1959

1960

Social Welfare Act 1960



Establishment of the Social Welfare Department.



Youth Advisory Council established.

1961

Training courses for residential child and youth workers commence.

1962

Social Welfare Regulations 1962


Children’s Welfare (Reception Centres) Act 1962



Children’s Welfare Assistance Act 1962

1963

Establishment of a Departmental Family Counselling Service aimed at preventing family breakdown and reducing the necessity for residential child care.

1964

Children’s Court Amendment Act 1964



Publication of ‘Children Who Need Help’ by Mr L Tierney (Melbourne University Press) the first study of the sociological and personal characteristics of children in care in Victoria and their relationship with their natural families.

1965

Survey of Child Care in Victoria (1962-1964) (Merritt for Chief Secretary’s Department).

1970

Social Welfare Act 1970 (also known as Community Welfare Services Act 1970, Community Services Act 1970)



‘Standards for Children Homes’ published (prepared by Appointed Committee for Chief Secretary ).



First non-residential Youth Welfare Services established as an alternative to residential sentences.

1971

Transfer of political responsibility for welfare from Chief Secretary to first Minister for Social Welfare.

1972

Director of Regional Services appointed and the first of eighteen Regional Centres (Geelong and Preston) opened.



Welfare Services Fund established to support community services agencies (including children’s homes) with special projects.



Responsibility for capital (building) grants for children’s homes transferred from Hospital and Charities Commission to the Department.

1973

Social Welfare (Amendment Act) 1973



Social Welfare Act 1973



Children’s Court Act 1973


Department begins to develop regional Family Support Services (financial counselling, family supportive grants, family support units) to support families in their homes and local communities and reduce admissions to care.



Commonwealth pension for single mothers introduced.



‘Survival Campaign’ mounted by Children’s Welfare Association for reform of funding of children’s homes and foster care agencies.

1974

Children’s Court Regulations 1974


Policy and Planning Unit established within the Department.

1975

Social Welfare Amendment Act 1975 (No. 8701)



Social Welfare Amendment Act 1975 (No. 8821)

1976

Report of the Committee of Enquiry into Child Care Services (Norgard Report) recommends that prevention be the focus of a state-wide family welfare program.

1976

‘Establishment Grants’ for foster care agencies increased from $5,000 to $20,000 to encourage development of regional foster care programs.



Aboriginal Support Unit established in Youth Welfare Division.

1977

Family and Community Services (FACS) program introduced to encourage community involvement in the planning and provision of services. Regional Councils for Social Development (RCSD) established to plan and disburse funds.

1978

Community Welfare Service Act 1978

Revised funding strategies introduced to support to non-government children’s homes for ongoing operations and conversion to family group homes



Report on the Future of Social Welfare in Victoria (White Paper).



Departmental name to change to Department of Community Welfare Services.



Introduction of corporate planning practices within the Department.



Supervision of all wards, children’s homes and family group homes transferred to Regional Centres.  Residential Child Care section continues with planning and consultancy functions.



Ministerial Statement - Victorian Government’s Position on Child Protection.

1979

Report of the Central Committee of the Enquiry into Child Care Services in Victoria.



Community Welfare Services (Amendment Act) 1979 (No. 9266)

1981

Child Development and Family Services Council replaces the Family Welfare Advisory Council.

1982

Ministerial Statement - Community Welfare Priorities.



Review of Department of Community Welfare Children’s Homes 1981-1982.

1983

Community Welfare Services (Amendment Act) 1979 (No. 9879)



Legislative limitation on Wardship of 12 months.  Annual review of Wardship mandated.



Human Services Programs Report published.

1984

Child Welfare Practice and Legislation Review Report (Carney Report) published.

1985

Departmental name change to Department of Community Services, then to Community Services Victoria to reduce confusion with the Federal Department of Community Services.



Adult corrections function transferred to new Office of Corrections.



Statewide Services Redevelopment (SRD) process commenced.

1988

Separate Child Protection Service Branch established.



Establishment of the ‘Children at Risk Register’ of reported cases of child abuse and neglect.

1989

Children and Young Persons Act 1989 (implemented in stages 1989 to 1992)



Victorian Family and Children’s Services Council established.



Protective Services for Children in Victoria: An Interim Report (Review by Mr Justice Fogarty).

1991

‘Families First’ Program aimed at reducing need to remove children from parental care.  Other intensive family based services commenced.

1992

Funding and Service Agreements between the Department and funded agencies introduced.

1993

Department of Health and Community Services created.



Client and Service Information System (CASIS – the child protection database) commences.



New standards and guidelines for the voluntary placement of children in residential, family and community service placements introduced.



Commencement of a major redevelopment of Accommodation and Support Services for children and young persons.



Introduction of mandatory reporting of sexual and physical abuse.



Protective Services for Children in Victoria (Review by Mr Justice Fogarty)

1995

Child, Adolescent and Family Welfare Consultative Committee established to replace the Victorian Family and Children’s Services Council

1996

Department of Human Services created

1999-2002
Audits of out of home care services conducted.  Increased funding and development of new service standards.

2002

Integrated Strategy for Child Protection and Placement Services 

published

Supporting Vulnerable Families and Best Start projects 

commence
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� Jaggs, D, (1986), page 26.  Donnella Jaggs was appointed Inspector of Institutions in the then Children's Welfare Department of Victoria in 1960.  Much of the historical content of this submission is derived from her account, particularly material prior to 1960.


� Both of these examples are taken from Departmental archives, and are far from exceptional for the time.


� The Department took over investigative responsibilities from the Children's Protection Society in 1985.  The police ceased to undertake protective, rather than criminal, investigations in 1992.


� The Family Group Home model was an attempt to replicate family life.  A woman was employed to care for the children who were placed in a house provided by the State, while her husband was expected to work outside the home.


� Which was commonly referred to as the Social Welfare Department although it did not formally achieve that status until 1971.


� Jenkinson, J (1999), page 20.  James Jenkinson also provided a wide range of other background material for this submission.


� Child Welfare Practice and Legislation Review – Report, (1984), Equity and Social Justice for Children, Families and Communities. ISBN 0 7241 2173 0


� Originally known as the Social Welfare Act (1970)


� There were also people aged 17 to 20 sentenced from adult courts to detention at senior youth detention centres.


� Jaggs, 1986; Jenkinson, 1999; Markiewicz, 1996; Departmental Annual Reports.


� Jenkinson, 1999, page 5


� Ozanne, Rigby, Forbes, Glennen, Gordon and Fyffe, (1999), page 173


� Notably babies, infants and ‘difficult’ adolescents, since both placed high demands on staff.


� Most of these adolescent girls were not detained as a result of conviction for an offence, but were detained because of their behaviour – “status offenders”.


� The remaining detainees in Youth Training Centres were aged 17 to 20 and processed by adult courts.


� Community Welfare Services Regulations 1985


� A weakness of the legislation is that these standards were not legislatively defined.





