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1.
Introduction
ChilOut (Children Out of Detention) welcomes the opportunity to make this submission to the Senate Community Affairs Committee on the Family and Community Services Legislation Amendment (Special Benefit Activity Test) Bill 2002.

ChilOut was established in November 2001 by a group of concerned parents and citizens who felt compelled to advocate and act on behalf of children and their parents living in Australia's immigration detention centres (IDC). Since then our activities have grown to include unaccompanied minors, detached minors and children with their parents whose claims for refugee status have been assessed as genuine and who have been released on Temporary Protection Visas (TPV). 

ChilOut supporters meet monthly with a guest speaker and panel to discuss and better understand issues around the Australian government's current policy on refugees arriving informally. Approximately 2000 ChilOut supporters receive our weekly email updates. Many supporters visit detainees in Villawood IDC weekly. ChilOut supporters also provide direct assistance and support to individuals and families released into the community, including accommodation, assistance in finding employment and emotional support.  ChilOut is a member of the Temporary Protection Visa Support Group, co-ordinated by the Refugees Council of Australia, which meets monthly to develop and act on strategies that support people being released on TPVs. 

ChilOut is concerned about the proposed further pressure and restrictions being placed on the already limited access to services by holders of TPVs. It is ChilOut's view that the proposed 'activity testing' for TPV holders will cause further significant hardship to a group of people, many of whom have been found to have experienced persecution and trauma, and to whom Australia has protection obligations. For TPV holders this hardship is further exacerbated by being in a culturally unfamiliar country where they often do not speak the language and have no family or other support structures.

Of particular concern to ChilOut is the fact that many TPV holders have children. If their allowance is withdrawn these children will suffer great hardships including removal of their education and even homelessness and starvation. This is clearly in contravention of the UN Convention on the Rights of the Child to which Australia is a signatory, not to mention every standard of decency.  

Parents who have experienced long periods of detention have suffered enormously in terms of their inability to care appropriately for their children and to freely access essential services for their children.  This disempowers parents as they are unable to provide their traditional role as protectors and breadwinners .  This Bill will act to ensure that this disempowerment continues.

People who have been offered TPVs are genuine refugees.  Despite the often dangerous and desperate way they entered Australia, they have been found to be deserving of refugee status.  They should be offered every support available to rebuild their lives.

2.
Mutual Obligation Applied to TPV Holders

It can be argued that the concept of mutual obligation has a place in a social security system.  The assumption in applying mutual obligation to Australian citizens receiving benefits is that they have been exposed to the base opportunities available to most Australians and therefore in accepting support, they have a responsibility to contribute back to their community.

The differences between the application of mutual obligation to Australian citizens and to people living on a TPV are obvious:

· TPV holders are not citizens and are not afforded the rights that accompany citizenship and should therefore not be expected to carry the full responsibilities of citizenship;

· There is significant evidence that a significant percentage of people arriving by boat have suffered torture and/or trauma.  After periods or detention of up to three years, their mental health upon release is unlikely to be conducive to immediate and extensive job search requirements (it is noted that people with special needs in relation to mental and physical health can apply for an exemption from employment requirements, however, this relies on TPV holders being aware of this process, having sufficient support to fill out necessary forms and being aware of their own mental health needs);

· Most people living on TPVs have not had access to the opportunities offered to Australians citizens in terms of access to education, training, higher education, living conditions.  To place equal expectations of their immediate ability to be actively searching for employment without training and support is unreasonable.

TPV Holders already suffer significant discrimination:

1. TPV holders are unable to access free English classes offered to PPV holders

2. TPV holders are prevented from accessing TAFE and other educational services

3. TPV holders are unable to access emergency accommodation and public housing

4. TPV holders’ support payments are immediately reduced, dollar for dollar, when they enter employment.

Each of these are discussed in detail below.

If the proposed Bill is indeed aiming to encourage people living on a TPV to access work and reduce the burden on taxpayers, then the above aspects of current policy relating to TPV holders are completely contrary to this objective.   Good policy, apart from being non-discriminatory, needs to be consistent.  This is certainly not the case in encouraging TPV holders to access employment.

2.1
TPV holders are unable to access free English classes

Typically holders of TPVs have absent or poor English language skills. Barred from government-funded English tuition, they would find it difficult to fill out the multiple forms required by 'activity testing'. To continually comply with all the obligations of Centrelink, one must fill out an inordinate amount of paperwork in English. Any failure to keep up with the paperwork, attend interviews or meetings then results in breaches and cancellation of support being applied. The fortnightly testing of unemployed refugees and the keeping of work diaries by TPVs, would severely stretch Centrelink's limited capabilities for dealing with other languages such as Farsi or Persian.  Centrelink's record of assisting such disadvantaged job seekers is poor. ChilOut believes that this amendment if implemented, would result in further hardship for a group, TPV holders, that are already extremely disadvantaged. It would be setting them up to fail and again, create extra work for Centrelink.

2.2
TPV holders are prevented from accessing TAFE and other educational services

Currently TPV holders have access to very limited training and educational services.  Most are those provided through State based community services organisations and those identified by and made available by state governments??????? Not clear??.  There is no formal access to TAFE or tertiary education (except as full fee paying students, a completely unrealistic financial expectation).  Lack of training ensures that people living on TPVs are likely to be confined to low paid, unskilled work, if indeed they find work at all.

2.3
TPV holders are unable to access emergency accommodation and public housing

TPV holders are unable to access Federal Government funded emergency accommodation schemes, and are unable to access  public housing.  Although provision for these services is primarily a state responsibility, the Federal Government’s decision to create a “lesser” class of refugees, has caused states to exclude TPV holders.

2.4
TPV holders’ support payments are immediately reduced, dollar for dollar, when they enter employment.

Unlike other recipients of special benefits, TPV holder benefits are reduced dollar for dollar, the moment they enter employment.  This situation greatly reduces any incentive to seek out work, especially when the positions on offer are likely to be poorly paid.

3.
Other Difficulties faced by TPV Holders

3.1
Significant Mobility results in constantly changing contact details????

Centrelink communications would not reach TPV holders because of their unstable accommodation. Many TPV holders leave immigration detention centres with no extended families or friends in the wider Australian community. They live off the kindness of strangers or on the streets, moving on periodically. Other TPV holders do seasonal work such as fruit picking, because it requires little English and is unpopular with Australian citizens and permanent residents. However it means they must move around the country in search of the next harvest.  Both seasonal workers and periodically homeless TPV holders would fail to comply with the requirements of 'mutual obligation' simply because the letters from Centrelink never reach them and they have no permanent phone number.

[The conditions of the breaching regime mean that if beneficiaries do not respond to letters sent by Centrelink they may be breached. Refugees with a TPV are a highly mobile group. According to Centrelink data, as at 4 October2002, only 38% of TPV holders in receipt of Special Benefit remained in the same state in which it had been originally granted (and this does not include moves within the state). As a result, administering the breaching regime will undoubtedly create practical difficulties for Centrelink and a considerable number of breaches unrelated to the aims of compliance.<THIS PARA completely plagiarized-change into own words] delete last line??.

3.2
Impact of long periods in refugee camps and immigration detention 

There is the 'learned helplessness' of many ex-detainees. After long years of being forced to do nothing, day after day, in detention centres (and sometimes being punished for showing initiative) many ex-detainees find it difficult to re-learn the life skills that have atrophied while they were inside immigration detention centres.

3.3
Lack of Access to Employment Services

TPV holders do not receive the full range of government support and should not be expected to meet the activity tests. TPV holders are already discriminated against in the current employment system.This makes it harder for them to comply with the requirements of 'mutual obligation'. For example, an activity tested job seeker (such as a permanent resident on Newstart allowance) must do certain activities in order to receive payment. This is known as 'mutual obligation'. However Australian/permanent resident job seekers can access all the services that  Centrelink offers: those with more barriers to being 'job ready' are eligible for more support from the Job Network member. Those with the most barriers receive what is known as Intensive Support - they are case managed for a whole year. However a TVP holder is not entitled to any level of assistance other than 'job matching'. That is, they are entitled to the minimum that is assigned to the job seeker with little or no barriers to employment. Clearly however with their limited English, lack of awareness of Australian cultural norms in job searching and previous trauma, TPV holders have many barriers to employment. Despite this, unlike permanent residents with similar (or lesser) problems, they do not get Intensive Assistance, or the Personal Support program which includes sessions with a Centrelink Psychologist. TPV holders as a group want to work and need encouragement support and training, not deterrence.

3.4
Discrimination by employers

TPV holders are discriminated against by employers although this may show up as a reluctance to get a job. TPVs hinder a refugees’ ability to find work as employers don't like the temporary nature of their visa.  There is significant anecdotal evidence that some employers who do take on TPV holders pay below award wages (some as low as $3 per hour have been reported).

Under the proposed amendments the TPV holder must undertake some?? activities but are not given access to the activities that they really need. If this legislation is to be truly 'mutual' then it should place some onus on the government as well as the TPV holder. Mutuality by definition indicates some sort of two way exchange or deal. If the TPV holder must now undertake extra activities in pursuit of work, the government should also undertake extra activities to help them find that work.

4.
How the proposed Bill will unreasonably disadvantage people living on a TPV

Under this Bill the financial impact of breaching, on already disadvantaged people, will be severe. Penalties for non-compliance are manifestly unjust to people expressly denied the services that would prepare them to meet their obligations. Predictably, they would be unable to comply with the complex requirements of the legislation and would be at increased risk of penalty.

The plan to deny payment to refugees for 26 weeks when they reduce their employment prospects by moving, as well as applying the Seasonal Workers Preclusion Period, would specifically disadvantage those refugees previously mentioned who move so as to participate in the work force (but are then unable to get work) and those who do seasonal work.

The Special Benefit also acts as a disincentive for TPV holders to earn money . This discriminates between Australian and TPV earners. The income test for the TPV is harsher than the income test for the New Start allowance. It is a dollar for dollar deduction with an income free area. Whereas Australian or permanent resident recipients get a $62 per fortnight income free area, and then 50 cents in the dollar is deducted for income earnt up to $140 and then 70cents in the dollar onwards.

TPV holders, if they are given board and lodging, the equivalent cost is deducted from their allowance unlike the New start Allowance for Australians and Permanent Residents. That is deductions are made to benefit the government at the expense of the generosity and compassion of members of the community who assist TPV holders financially on a voluntary basis. Such deductions amount to discouraging such compassion and generosity expressed by the community. As previously stated, the TPV population has little to no access to formal support services, being dependent on church, volunteer and other non-government services.

Due to their limited English skills, unfamiliarity with the Australian environment and other factors disadvantaging them in securing employment, significant numbers of TPV holders will not be able to comply with the complex mutual obligation requirements. Consequently they will be breached, in other words, lose their sole source of income. Unlike people established in the community, they have neither savings to fall back on nor a network of family and friends from whom to seek help.  

While it may be possible for TPV holders to apply for exemptions from activity testing on a case-by-case basis, in reality this would require referrals from a welfare agency and some familiarity with the policy. As TPV holders are ineligible for most settlement services, they are unlikely to be aware of this and/or to be able to find an agency that is able to advocate on their behalf.

TPV holders who lose their allowance may be forced into crime or begging to survive and consequently be deported.  It would seem that the inevitable consequence of the legislation in its current form is that a large number of already highly vulnerable refugees will lose their sole means of support. This in turn will lead to further traumatisation for the TPV holders and exacerbation of conditions such as post-traumatic stress disorder. It would further alienate TPV holders from the Australian community and draw them to crime or begging to feed, clothe and shelter themselves and their families. 

5.
The Special Impact on Children

The TPV holder does not get Child Disability Allowance or Carer allowance. Permanent residents are eligible for an amount of $70 plus income test free payment for children with special needs if there is substantially more care required. Many TPV holders who have children with a disability would qualify medically but they are discriminated against because they are not permanent residents.

Under the Bill, TVP holders of any age lose Special Benefit if they engage in full-time education. This includes those who are on the benefit and who are of school age. This goes against the UN Convention on the Rights of the Child that states that education is a right, not a privilege for children. It also goes against Australian law since it is mandated that all children in Australia of school age go to school. Furthermore we fully agree with the words the now Minister for Immigration, Phillip Ruddock, said in 1986 about Labor cuts to English as a second language: 

"... one of the most important programs designed to ensure that multiculturalism is not separatism is that in which migrants are encouraged and aided to be able to speak English and to communicate within our community. .... there are those whose pressing needs extend beyond English language instruction because they are illiterate in their mother tongue. These tend to be young people with refugee status who have received no schooling in their homeland or whose schooling has been seriously interrupted. The Commonwealth, which is involved in bringing migrants to Australia, in inviting them to settle here, has a special responsibility in this area.' ... One can only describe the Government's more recent announcement as an insulting confidence trick in relation to the migrants and young people who are in need of this very special service." [speech by Ruddock Mr P.M. (Dundas, LP) re. Labor budget cuts to English as a second language in schools on, House Hansards, p1269, 23 September 1986].
We urge the government to take heed of its minister's words.

The Effect of this Bill on Unaccompanied minors. 

The position of unaccompanied minors under the age of 16 would be similar to the position of homeless children.  They would not be eligible for the youth allowance and would only be entitled to be considered for Special Benefits. It seems there might be an obligation to seek work imposed on unaccompanied minors. As such it would be in breach of many states' education acts that stipulate compulsory education up to the age of 16.

6.
Recommendations

ChilOut opposes the legislation in its current form. Either the legislation should not be introduced or, if it is, it should include compensatory provisions.

ChilOut believes at the very least the legislation should be modified to include:


6.1
People released on a TPV should receive a 13 week exception from activity testing so that TPV holders can havea period after their release from detention during which they can find accommodation and attend to other basic needs before being subject to activity testing. This would bring them into line with other refugees who come in as part of the offshore program who are exempt for the first 13 weeks after arrival. This is out of recognition that some time is required for entrants to find a house, link up with local services, attend English classes and solve other basic settlement needs before they can start looking for work. If the same sort of exemption period
is not provided for TPV holders and activity testing commences from the day they are released from detention, there will inevitably be a high rate of breaching.



6.2
People released on a TPV should have equal access Adult Migrant English Programs (AMEP) or related English programs.Without English it is unlikely that this group will be able to seek work effectively or to understand the mutual obligation conditions, especially asthey are also ineligible for settlement services; and

6.3
People released on a TPV should be eligible  for the Intensive Assistance and Personal Support Program toensure that they have the skills to seek and hold employment.

6.4
TVP families and young people are not only marginalised and vulnerable, but if they have been released from detention centres. They are also a group who have been specifically and systematically vilified in recent times.  They are probably subjected to vilification or discrimination in their attempts to seek gainful employment.   This should be factored into any contemplated amendments.  For families who have suffered such a high degree of trauma, it is essential that:


6.5
People released on a TPV should have access to all services available to permanent protection visa holders;

6.6
There should be no discrimination between permanent and temporary visa holders on humanitarian grounds.

6.7
People released on a TPV should  receive the full range of personal support programs, Job-Network services and English Language classes as well as Intensive Assistance where necessary.

ChilOut is particularly concerned about TPV holders who are adolescents and should be eligible for Youth Allowance, and the children of TPV holders; that these children, unaccompanied minors and families already on the whole suffer trauma and mental health problems on top of their language and cultural barriers and need further support not breaching.

Children who have been in detention centres(especially if they are unaccompanied minors) have clearly been recognised by every medical organisation in this country as being traumatised.  As such they should be entitled to the full range of services provided by the Commonwealth in the area of counselling, English language classes and other educational services.  They should be paid the full Special Benefits to enable them to seek and pay for services needed. This Bill, as it is framed, does not have due regard to the health, welfare, care, protection and development of children and young people. 

