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1 November 2002

Mr Elton Humphrey

Secretary

Senate Community Affairs References Committee

Parliament House 

CANBERRA  2600 

Dear Mr Humphrey

Thank you for your letter of 18 October 2002 extending an invitation to provide a written submission on the Committee’s inquiry into the Family and Community Services Legislation Amendment (Special Benefit Activity Test) Bill 2002.

A brief submission addressing the issues identified in the Senate’s reference is attached.  While acknowledging the advantages of providing TPV holders with access to employments services and assistance, the submission is based largely on considering issues of equity between TPV holders and other Centrelink customers seeking employment.  

We have also drawn on this office’s experience with complaints about activity test requirements and penalties currently applying to Newstart Allowance and Youth Allowance.  My office has recently finalised a report on the administration of social security breach penalties, which explored those issues in further detail and made a number of recommendations.  A copy of the report is provided with this submission for the Committee’s information and reference.

If you or the committee have any questions on this submission or related issues, the contact officer on this matter within my office is Ms Tammy Wolffs, Director of Investigations.  Ms Wolffs can be contacted at my Canberra office on 6276 0119.

Yours sincerely 

(signed)

R N McLeod

Commonwealth Ombudsman

Submission by the Commonwealth Ombudsman to 

The Senate Community Affairs References Committee

Inquiry into the Family and Community Services Legislation Amendment (Special Benefit Activity Test) Bill 2002

The Family and Community Services Legislation Amendment (Special Benefit Activity Test) Bill 2002 (the Bill) would introduce additional legislated requirements for the receipt (or continued receipt) of Special Benefit for persons holding temporary protection visas (TPV) and penalties for those who fail to take reasonable steps to meet those requirements.  The additional requirements and penalties mirror those currently applying to recipients of Newstart Allowance.

2. Recipients of Special Benefit (TPV) are already required to comply with some activity test requirements, similar to those that apply to Newstart and Youth Allowance recipients but these requirements are set as a matter of policy, at the discretion of the Secretary of Family and Community Services.  The current policy is that recipients are required to register as a job seeker with Centrelink, complete a “Looking for Work” form, accept referral to and enrol with at least one Job Network member for basic employment matching and report at least four attempts to find work each fortnight.  However, Special Benefit recipients cannot currently be required to complete job search diaries, obtain Employer Contact Certificates or enter into activity agreements and they are not subject to financial penalties for failing to comply with the activity test or administrative requirements.  The effect of the measures in this Bill will be to require special benefit recipients to comply with those additional requirements. 
3. TPV holders who are seeking employment, at present, may be disadvantaged as they are unable to access a range of employment services and assistance from Job Network providers.  We have assumed that passage of the Bill will mean that TPV holders will also be given access to those services, including job search training and intensive assistance where appropriate.
4. The comments included in this submission are based on our analysis of the Bill’s provisions.  We have also drawn on our experiences with complaints about activity test requirements and penalties currently applying to Newstart Allowance and Youth Allowance to consider the particular disadvantages that TPV holders may experience.  
Special Benefit equity issues

5. There are a number of differences between Special Benefit and allowances that are currently activity tested that may operate to disadvantage TPV holders undertaking job search activities.  These include income testing provisions, rates of payment and the financial impact of activity test breaches.
Income test and rates of payment

6. Income testing arrangements are quite different for Special Benefit than for other activity tested payments, such as Newstart and Youth Allowance.  These latter two payment types have an income free area (currently $62 per fortnight) and a taper rate of 50 cents in the dollar, increasing to 70 cents for fortnightly income exceeding $142.  That is, a jobseeker on these payments can earn additional income of up to $62 per fortnight before income support is affected and can retain between 30 cents and 50 cents of income support for higher earnings.  However, Special Benefit does not have an income free area and benefits are reduced dollar for dollar where a person has income from another source.  For example, a TPV holder with an additional income of less than $60 per fortnight faces an effective marginal tax rate of 130 per cent, compared to a Newstart Allowee, whose effective marginal tax rate is unlikely to exceed 30 per cent.

7. When tax withholdings and the costs associated with working are taken into account, Special Benefit recipients may be financially worse off by taking up some paid work.  This seems inconsistent with the objectives of activity testing.

8. A further issue is that Special Benefit is a discretionary payment and the amount paid is also discretionary.  If in kind support is provided on a regular basis, such as payment of bills, spousal maintenance or provision of food, clothing or pharmaceutical items, the value of such support can reduce the level of Special Benefit on a dollar for dollar basis.  Such reductions in benefits may also impact on the ability of TPV holders to meet activity test requirements.

9. The income test for various special benefit categories is set as a matter of policy, at the discretion of the Secretary of Family and Community Services. There is no indication, in the explanatory material provided, whether the changes introduced by this Bill will be accompanied by any changes to income testing arrangements for Special Benefit (TPV). It should be possible to introduce income test arrangements for this group, similar to those applying to Newstart or Youth Allowance, as a matter of policy, without the need for further legislative change. The same effect could also be achieved if TPV holders were instead able to be transferred to Newstart or Youth Allowance. 

Breach penalties

Complaints by Centrelink customers affected by breach penalties have comprised a significant proportion of Newstart and Youth Allowance complaints received by the Commonwealth Ombudsman.  Examination of the Ombudsman’s case management records indicates that there had been an increase in complaints received about Newstart and Youth Allowance breach decisions over recent years (see Table 1).  The total number of complaints recorded as involving a breach decision increased by over 140 per cent between 1999 and 2000.  The number of breach penalty complaints has declined since the middle of 2001, coinciding with the reduction in the incidence of breach penalties since that time.

10. Table 1:  Ombudsman complaints recorded as involving breach penalty
	
	1998
	1999
	2000
	2001

	Youth Allowance
	
	
	52
	69

	Newstart
	209
	258    
	561
	564

	Total
	209
	258
	613
	633


11. The Ombudsman’s office has also conducted a more in-depth examination of the administration of breach penalty provisions under the Ombudsman’s own motion powers.  A copy of the Ombudsman’s report Social Security Breach Penalties – Issues of Administration is attached to this submission and is available on the Ombudsman’s website.  
The ability of people to comply with complex mutual obligation requirements 

12. Our experience in dealing with complaints about the application of the activity test and breach penalties confirms that the obligations imposed on allowance recipients are complex.  Many recipients can be found to be in breach of their obligations (and therefore penalised) as a result of either not fully understanding either their obligations or the administrative requirements associated with them.  This risk could be expected to be much greater for people with language and cultural barriers and no experience of the Australian social security system.  

13. Particular administrative requirements, such as negotiating and understanding activity test agreements and requirements, the completion of job search diaries, obtaining Employer Contact Certificates, responding to correspondence and correctly declaring income from employment, could be expected to be particularly difficult for clients in the Special Benefit (TPV) category.  Other concerns include:

· limited access to the government’s Integrated Humanitarian Settlement Strategy Service, including accommodation support, early health assessment and intervention, community support and orientation assistance;

· that many TPV holders are not eligible for public housing and may, therefore, be more likely to experience housing crises, including homelessness and frequent changes in accommodation, which may impact both on job search activity generally and in greater likelihood of non receipt of letters and notices from Centrelink or Job Network providers;

· that many TPV holders experience mental health problems and these illnesses may arise in the course of receiving trauma and torture counselling.  Medical practitioners may not be involved in the treatment of TPV holders and it may be appropriate to broaden the class of people who can certify incapacity; and

· that TPV holders may only be able to commit to a limited period of employment (depending on the duration of their visas), reducing prospects of securing employment.

14. The Family and Community Services Legislation Amendment (Australians Working Together and other 2001 Budget Measures) Bill 2002 which includes provisions to extend activity testing obligations to parenting payment recipients and mature aged unemployed people includes some different penalty provisions and specific administrative safeguards and exemptions in recognition of the particular circumstances and barriers that can be faced by these client groups.  However, this Bill, which proposes to extend activity testing requirements to the Special Benefit (TPV) group, simply replicates the “standard” activity test provisions that apply to Newstart and Youth Allowance.

15. Nonetheless, the standard activity test provisions do include requirements for establishing that a breach of activity test obligations, which should allow the particular circumstances of the person to be taken into account before deciding that a breach has occurred.  As noted in the Independent Review of Breaches and Penalties in the Social Security System, “the existence of phrases such as ‘without good reason’, ‘reasonable excuse’, ‘reasonable steps’ and ‘special circumstances’ in the relevant legislative provisions indicate that the Parliament intended to guard against the arbitrary and unfair imposition of penalties.” 
  

16. The extent to which Special Benefit (TPV) recipients might be penalised as a result of misunderstanding the requirements will depend on the extent to which the factors indicated above are properly investigated and considered in the administration of the requirements for this group.  Our report “Social Security Breach Penalties – Issues of Administration” identifies that these factors have not been properly investigated or considered in many of the complaints we received about Newstart and Youth Allowance breach penalties.  Particular concerns included:

· in most of the cases reviewed, there did not appear to be any attempt by Centrelink to discuss the circumstances of, or reasons for, the person’s actions prior to making a decision to impose a breach penalty;
· where the person did receive an opportunity to explain their actions to the decision maker, they were often presented with an unreasonable burden of proof;

· it appeared that many of the Centrelink decision makers did not have an adequate understanding of the activity test breach provisions;

· there was little evidence of adequate investigation in cases involving a penalty for under reporting of income from earnings.  The requirements for reporting income from earnings are complex and can lead inevitably, to some under-reporting.  Our investigations suggested that in many of those cases, the jobseeker had misunderstood, or had been unable to meet the reporting requirements; and

· many complainants were unaware of the administrative review process.  Some complainants also suggested they had been discouraged from appealing breach decisions and some complainants, who did access the review process, experienced unreasonable delays at various stages in the process.

17. Our report acknowledges recent improvement in Centrelink’s administration of this area and implementation of the recommendations contained in our report should lead to further improvement.  However, as noted above, given the lack of any specific exemptions or adjusted requirements within the legislation, any inadequacies in the investigation and administration of breach provisions is likely to have a heavier impact on the Special Benefit (TPV) group.

The impact of breaching and financial punitive measures

18. The Ombudsman’s office has very little information about the social and financial impact of penalties on individuals.  There is some information from our complaint records that people have been placed in significant financial hardship following the imposition of breach penalties, particularly where there has been a complete withdrawal of payment.  In some cases, individuals claim to have been evicted from rental accommodation as a result of such measures.  

19. Recipients of Special Benefit (TPV) might be expected to already face other disadvantages, in terms of access to certain services available through various local government and non-government agencies, if access to such services is conditional on meeting a residence requirement.

20. As noted above, one disadvantage that this group does face in terms of income support provisions is that Special Benefit (TPV) is subject to a very strict (dollar for dollar) income test.  This also applies to the value of in-kind assistance they receive from other sources.  This not only reduces the incentive for people in this group to take up casual employment but effectively eliminates one important option for supplementing their reduced income in the event that they incur a breach penalty.

� “Making it work,  The Report of the Independent Review of Breaches and Penalties in the Social Security System” March 2002





