Health Legislation Amendment (Private Health Insurance Reform) Bill 2003 

Submission by Medibank Private Limited

Executive Summary

The Health Legislation Amendment (Private Health Insurance Reform) Bill 2003 was tabled on 6 March 2003 to legislate Inter Departmental Committee (IDC) changes announced last year.  It has been presented split into four parts:


Part 1:  Amendments regulating obligations of registered organizations


Part 2:  Amendments increasing the powers of the PHIO


Part 3:  Amendments relating to annual State of the Health Funds Report


Part 4:  Amendments relating to LHC

In a letter dated 27 March, the Community Affairs Legislation Committee invited Medibank Private to lodge with it a submission on the Bill.  This paper is Medibank Private’s response.  It responds to the Committee’s issues for consideration, most particularly to the first mentioned issue, namely to examine the provisions of the Bill which provide wide discretion to the Minister on the operation of the industry.  It discusses the issues that that we feel should be further considered before the Bill passes through Parliament.  We discuss in particular our concerns and our proposals in regard to addressing those concerns.  

Part 1. Obligations of registered Organisations

This part removes the current rule change assessment process and replaces it with a system of monitoring and compliance.  It establishes a set of performance indicators for monitoring the performance of funds in regard to adherence to community rating principles and the National Health Act 1953 (Cth) (NHA).  It also establishes a range of investigatory powers and administrative sanctions.  Medibank Private strongly supports the removal of the rule change assessment process for all rule changes other than those relating to the annual review of contribution rates.  However, we are concerned about the ramifications of the process, investigatory powers and sanctions set down in the Bill.  Also, it has been our expectation to this point that the monitoring, investigatory and sanction processes to be put in place would monitor adherence to community rating.  We are concerned that these processes have been extended to monitor the wider ambit of adherence to the NHA.  

· Medibank Private seeks clarification on the intent of the legislation in regard to place of residence being listed as a specific characteristic of a person in reference to community rating.

· We seek clarification on the concept of permanently closing products and then compulsorily transferring members to an alternative available product.

· In the light of the fact that performance indicators are to be used to monitor adherence to the NHA generally, rather than adherence to community rating in particular, it would be prudent for the indicators to be openly debated and agreed across the industry.  We seek assurance that such debate will be fostered.

· We seek clarification on the process for defining and agreeing these performance indicators and advice on how they will relate to indicators to be published in the State of the Health Funds Report and any other indicators that may be mandated.

· Medibank Private suggests that all parties involved should particularly beware of further complicating the demanding and costly reporting regime already in place, and actively seeks to avoid the creation of new performance indicators that would involve the costly collection and aggregation of further data.

· The power to revoke funds’ right to offer the 30% rebate in the event of a breach of community rating has been an element of the proposed reforms since their announcement last year and hence this sanction was expected.  The apparent extension of this particular power to any breach of the Act and inclusion of other powers that are not currently in the Act are both unexpected.  Medibank Private seeks to understand why this extension has occurred.  Also, the proposed 6 month imprisonment for any person giving information to the Minister knowing this information is false or misleading appears to be particularly arbitrary.  We would like to understand the rationale behind this particular sanction including the testing of it against sanctions in related industries.

· Medibank Private supports the intent to simplify the notification to members of rule changes but seeks clarification on the wording of Subsection 78(7): what is meant by the wording “take all reasonable steps to ensure that affected contributors are informed” in that subsection.  

Part 2.  Increasing the Powers of the PHIO 

This part gives the PHIO increased powers to investigate and resolve complaints & disputes.  Funds will have to formally respond to a request for information or a recommendation from PHIO.  The PHIO will also have the power to report outcomes to the Minister, whence the Minister can decide to take action

· We are concerned both about even further regulatory burden and cost, and a higher PHIO levy.  Such further burden and cost is at odds with everything positive that the regulatory changes under discussion are trying to achieve.  We seek reassurance that any increase in burden is in fact marginal and hence will not significantly increase our compliance costs or our levy.
· Medibank Private is concerned that it will incur additional resource costs at Medibank Private to expeditiously respond to PHIO issues and complaints within specified timeframes.  This is on top of a possible higher PHIO levy.

· It will be incumbent on PHIO to clearly keep funds informed through the steps of the proposed process.  We seek clarification on what form that will take.
· Again, as referred to in the issues arising out of Part 1, we seek to understand the rationale behind the 6 month imprisonment sanction.
Part 3.  The Annual State of the Health Funds Report 

This section enables the PHIO to produce the Report. The Report is to be published as soon as practicable after the end of the financial year (effectively the end of the calendar year) and will provide “comparative information on the performance and service delivery of all RHBO’s during the financial year”.

· We are concerned that yet another document with yet another set of comparative information on all funds will only further complicate an already complex picture.  To best manage such a situation, we would propose that the format of the report and the comparative information be discussed and agreed across the industry.  Given the difficulties involved in comparing different products offered by RHBOs, any such comparison inevitably carries significant risk of misleading the public, unless all conditions and restrictions attaching to particular products are fully explained.

· Medibank Private is concerned at the plethora of indicators and comparative information currently under debate and consideration across the regulatory framework.  We strongly recommend rationalization of the multiple sets of indicators now being proposed across the regulatory spectrum.
Part 4.  Amendments Relating to LHC

· Timing precludes an implementation of the fixed 1 July birth date until July 2004.  This is disappointing but unavoidable.

Introduction

The Health Legislation Amendment (Private Health Insurance Reform) Bill 2003 was tabled on 6 March 2003 in the Senate to legislate many of the Inter Departmental Committee (IDC) changes announced late last year.  It has been presented split into four parts:


Part 1:  Amendments regulating obligations of registered organizations


Part 2:  Amendments increasing the powers of the PHIO


Part 3:  Amendments relating to annual State of the Health Funds Report


Part 4:  Amendments relating to LHC 

In a letter dated 27 March, the Community Affairs Legislation Committee invited Medibank Private to lodge with it a submission on the Bill.  This paper is Medibank Private’s response.  It responds to the Committee’s issues for consideration, most particularly to the first mentioned issue, namely to examine the provisions of the Bill which provide wide discretion to the Minister on the operation of the industry.  It discusses the issues that that we feel should be further considered before the Bill passes through Parliament.  We discuss in particular our concerns and our proposals in regard to addressing those concerns

There are a number of references in the paper to discussions that have recently taken place or to take place with the Department of Health and Ageing (DHA).  Tabling of the Bill occurred without the Private Health Insurance industry being afforded an opportunity to consider and discuss its proposed content with DHA.  This was unfortunate as much of the content has the potential to seriously impact funds.  This is most particularly the case in regard to the powers proposed for the Minister in Part 1 and the PHIO in Part 2.  Medibank Private has recently initiated discussion with DHA on the Bill and plans to progress those discussions separate to this paper.  

Part 1. Obligations of registered Organisations

This part removes the current rule change assessment process and replaces it with a system of monitoring and compliance.  It establishes a set of performance indicators for monitoring the performance of funds in regard to adherence to community rating principles and the NHA.  It also establishes a range of investigatory powers and administrative sanctions.  Medibank Private strongly supports the removal of the rule change assessment process for all rule changes other than those relating to the annual review of contribution rates.  However, we are concerned about the ramifications of the process, investigatory powers and sanctions set down in the Bill.  Also, it has been our expectation to this point that the monitoring, investigatory and sanction processes to be put in place would monitor adherence to community rating.  We are concerned that these processes have been extended to monitor the wider ambit of adherence to the NHA.  

Issues and Proposals
Definitions of improper discrimination and community rating need to be clarified most particularly in regard to the addition in Section 66 of  any other characteristics of a person (including but not limited to matters such as place of residence, occupation, leisure pursuits) that is likely to result in an increased requirement for professional services.  The reference to place of residence has the potential to impact state based contribution and benefit rates and of course the structure of reinsurance. 

The 1997 Industry Commission report on Private Health Insurance observed that  "Community rating does not relate to the Australian community as a whole but to seven sets of communities each with different risk characteristics.  To the extent that demographics vary, then state reinsurance negates the principle of genuine community rating."

The demographics of both the Australian population and the insured population varies markedly between states.  The current practice of allowing funds to discriminate by state of residence leads to pricing differences across border communities and could be seen as indirect discrimination based on age as the impact of demographic differences are not evenly spread across the Australian insured community. The Committee is in a position to assess whether community rating should operate at a national or state level. We seek clarification on what is the intent of the legislation in this regard.

· New Section 73AAI will allow funds to close products to new or transferring members, defining closed health insurance products accordingly.  There is no comment therein, however, on the concept of permanently closing products and then compulsorily transferring members to other open products.  This issue, which is critical to Medibank Private’s strategy of simplifying and rationalizing its current product range, has recently been raised with DHA management who commented that they understood that their intent was to allow such closure and member migration.  We seek clarification on this issue.

· Extension from detecting community rating breaches to detecting NHA breaches.  In papers and discussions following the release of its Circular announcing the new arrangements in August, DHA clearly stated that, in return for product deregulation, it would develop a set of what were then called “community rating indicators”.  These indicators, which we presume now equate to the performance indicators referred to in the Bill, were clearly intended to detect a possible breach of community rating.  There was no reference in those discussions to the indicators playing a role in detecting any other possible breaches of the NHA.  

The Bill, however, has taken a much wider approach on the role of the indicators and the process being put in place.  The Regulation Impact Statement states “health fund products will be required to be consistent with the Government’s health policy direction, especially the principles of community rating.  Health funds will need to ensure product changes are consistent with Government policy as expressed through the NHA.”  Under Item 20:  Division 5 of Part VI, the purpose of which is to consolidate, clarify and broaden the enforcement and remedies regime in the NHA, the Explanatory Memorandum states the new division will increase regulatory flexibility by:

· “Enabling monitoring of RHBO activities via performance indicators rather than the assessment of rules ….

· Clarifying the Minister’s investigation powers, and

· Establishing a range of responses and sanctions that the Minister may take to appropriately deal with breaches or potential breaches of the NHA.”
 New Section 73BEA (Performance Indicators) of Division 5 states:

(1) The regulations may set out performance indicators to be used by the Minister in monitoring the operations of registered organizations.

(2) The performance indicators are to be framed:

a) To assist the Minister in detecting breaches of the Act: and

b) To alert the Minister to any practice followed by a registered organization which may require investigation: and

c) To alert the Minister to any practice followed by one or more registered organizations that may be contrary to government health policy and therefore require a regulatory response.

Section 73BEB then leads off into the investigatory process, etc. open to the Minister once she believes a fund may be in breach of the Act.  

Thus, the performance indicators appear to have taken on further status and power compared with what our expectations were in this area.  If the legislation goes forward in this form, the content of the indicators becomes ever more important than when the indicators were to be purely concerned with potential breaches of community rating.  This being the case, it would appear to be prudent for the performance indicators to be openly debated and agreed across the industry.  We seek assurance that such debate will be fostered.

· The performance indicators to be used to monitor adherence to the NHA and/or community rating are not defined but will be implemented through regulation.  We seek clarification on the process for defining and agreeing the indicators.  Also, we seek advice on how these indicators will relate to the indicators to be published in the State of the Health Funds Report and any other indicators that may be mandated.

· Impact on funds and costs of new reporting/monitoring activity.  We are very sensitive to any processes that will add to our and industry costs.  The industry is already subject to a demanding and costly reporting regime.  Medibank Private suggests that all parties involved should particularly beware of further complicating that regime and actively seek to avoid the creation of new performance indicators that would involve the costly collection and aggregation of further data.

· Sanctions and penalties include removal of status to offer the 30% rebate as a premium reduction and mandatory 6 months jail for persons giving information knowing that the information is false or misleading.  No discussion appears to have taken place with the industry on this whole process.  

The process proposed in the legislation is as follows:

· The performance indicators are to be framed to assist the Minister to detect breaches of the Act (not just community rating) & alert her to any practices that might require investigation

· If the Minister then believes a fund may be in breach, he or she can request an explanation

· The Minister can then conduct an investigation or, whether or not he or she is satisfied that the fund has breached the Act, he or she may request that the fund commit to an enforceable undertaking, give a direction or impose a further condition of registration, or if he or she is satisfied that a breach has occurred, he or she may also consider revoking the right of the fund to offer 30% rebate reduction (if it has breached community rating), apply to the Court for an order or appoint an inspector, etc.
· On completion of an investigation, whether or not he or she is satisfied that the fund has breached the Act, the Minister may request that the fund commit to an enforceable undertaking, give a direction or impose a further condition of registration, or if he or she is satisfied that a breach has occurred, may also consider revoking the right of the fund to offer 30% rebate reduction (if it has breached community rating), applying to the Court for an order or appoint an inspector, etc.
These steps give the Minister a very wide range of powers.  Some powers, eg. the power to impose a further condition of registration, already exist.  The power of the Minister to apply to the Court to impose sanctions has been expanded.  Medibank Private has not itself completed a full review of the increased powers.  The power to revoke funds’ right to offer the 30% rebate reduction in the event of a breach of community rating has been an element of the reforms since their announcement last year and hence this potential sanction was expected.  The apparent extension of this particular power to any breach of the Act and inclusion of other powers listed above that are not currently in the Act are both unexpected.  

Medibank Private seeks an explanation of why this extension has occurred.  Also, the proposed 6 month imprisonment for any person giving information to the Minister knowing this information is false or misleading appears to be particularly arbitrary.  We would like to understand the rationale behind this particular sanction including the testing of it against sanctions in related industries.

· There has been much debate in recent times on when and how funds must notify members of Fund rule changes.  It is pleasing to see that included in the Bill is an intent to impose less burden on funds and to require funds to inform contributors of detrimental, and not all, rule changes.  Medibank Private supports this intent but seeks clarification on the wording of Subsection 78(7), in particular what is meant by the wording “take all reasonable steps to ensure that affected contributors are informed” in that subsection.  

Part 2.  Increasing the Powers of the PHIO 

This part gives the PHIO increased powers to investigate and resolve complaints & disputes.  Funds will have to formally respond to a request for information or a recommendation from PHIO.  The PHIO will also have the power to report outcomes to the Minister, whence the Minister can decide to take action.

Issues and Proposals

· The Explanatory Memorandum states that increasing the powers of the PHIO is: 
expected to marginally increase the regulatory burden on the industry through additional compliance costs.  Health funds might also be required to pay an increased levy to fund the PHIO’s additional activities.

We are concerned both about even further regulatory burden and cost thereof and a higher levy.  Such further burden and cost is at odds with everything positive that the regulatory changes under discussion are trying to achieve.  We seek reassurance that any increase in burden is in fact marginal and hence will not significantly increase our compliance costs or our levy.

· The process set out in the Bill is: 

· PHIO to notify fund of complaint and request records

· Fund to disclose information (subject to member consent).  Offences will apply for not complying or providing false or misleading information (6 months jail in the latter case). 

· PHIO to investigate & then recommend

· Fund must advise PHIO of intended action before taking any action.  Offences apply to public officers who do not comply.

· PHIO reporting to Minister on outcomes of investigations 

· Minister can determine to take further action

Medibank Private is concerned that it will incur additional resource costs to expeditiously respond to PHIO issues and complaints within specified timeframes.  This is on top of the possible higher PHIO levy.
· PHIO can request advice from hospitals or doctors on intended action but there are no sanctions for non compliance.  This proposal is perplexing.  It does not achieve the level playing field in respect of funds, hospitals and doctors that was the intent when this approach was discussed at the industry meeting that first discussed the reforms late last year.  Medibank Private seeks such a level playing field, with equivalent sanctions for providers as for funds.

· It will be incumbent on the PHIO to clearly keep funds informed through the above steps.  We seek clarification on what form that process will take.

· Again, as referred to in the issues arising out of Part 1, we seek to understand the rationale behind the 6 month imprisonment sanction. 

Part 3.  The Annual State of the Health Funds Report 

This section enables the PHIO to produce the Report. The Report is to be published as soon as practicable after the end of the financial year (effectively the end of the calendar year) and will provide “comparative information on the performance and service delivery of all RHBO’s during the financial year”.

Issues and Proposals

· The Explanatory Memorandum makes it clear that the DHA is of the view that the private health insurance market does not provide consumers with sufficient information to compare funds, products & prices.  Although Medibank Private shares the concerns that are frequently expressed that our industry suffers from complexity in its product offerings, much of this complexity is forced on it through the regulatory environment in which it is forced to operate.  Further, a large amount of time, effort and money has already been put into a wide range of explanatory brochures, flyers and other material.  We are concerned that yet another document with yet another set of comparative information on all funds will only further complicate an already complex and potentially confusing picture.  To best manage such a situation, we propose that the format of the report and the comparative information be discussed and agreed across the industry.

· Section 82ZRC is to be amended to allow for the State of the Health Funds Report which is to include  “comparative information on the performance and service delivery of all registered organizations.”  Medibank Private is concerned at the plethora of indicators and comparative information currently under debate and consideration across the regulatory framework.  We strongly recommend rationalization of the multiple sets of indicators now being proposed across the regulatory spectrum.

Part 4.  Amendments Relating to LHC 

1. To establish a fixed date of 1 July each year on which Australian residents over 31 must have hospital cover if they want to avoid paying a higher LHC loading 

2. To enable periods overseas of more than one year to be counted as “permitted days without hospital cover.”

3. To recognise health cover provided by a DVA gold card as counting towards hospital cover for the purposes of calculating any LHC loading

4. To provide Australians who are overseas on their 31st birthday a grace period of 12 months to take out hospital cover when they return to Australia without being subject to a LHC loading

5. To provide new migrants over 31 with a grace period of 12 months to take out hospital cover without being subject to a LHC loading.
Issue:  

· In regard to Amendment 1., the committee considering the Bill is due to report on 13 May, 2003, only 6 weeks before 1 July 2003.  The Bill will clearly not receive Royal Assent until some time after that date.  Medibank Private believes that implementation of the fixed date of 1 July should not then take effect until 2004.   Promotional and advertising campaigns require a longer period of certainty to effectively plan and coordinate than will be available this year.  This is disappointing but unavoidable.
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