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Mr Elton Humphery

Secretary

Australian Senate Community Affairs Committee

Parliament House

CANBERRA  ACT  2600

by email:  community.affairs.sen@aph.gov.au 

Dear Mr Humphery,

Social Security and VeteransEntitlement Legislation Amendment

(Miscellaneous Matters) Bill 2000

We thankyou for providing the National Welfare Rights Network the opportunity to raise our concerns with the proposals contained in the Social Security and Veterans Entitlement Legislation Amendment (Miscellaneous Matters) Bill 2000.  

Schedule 1

Part 1  Beneficiaries leaving Australia

New Division 2  Portability of social security payments

Subdivision A  Basic portability provisions

The proposed s1217 of the Act sets out the maximum portability period for

portable social security payments.

Whilst there are some commendable changes with the lengthening of portability periods for some payments, the portability periods for other payments have been reduced from twelve to six months. We oppose these reductions.

Disability Support Pension (Item 3 of the Table at the end of the proposed s1217 of the Act)
It is proposed that the maximum portability period for Disability Support Pension where the person has not been determined to be severely disabled (i.e. capable of less than eight hours of work per week), be reduced from twelve months to 26 weeks.

This proposal does not take into account that most Disability Support Pensioners who leave Australia for extended periods are migrants to Australia who for a variety of reasons, ranging from the practical to the sentimental, wish to return to their country of origin. The decision as to whether to resume residence in their country of origin is a difficult one, particularly as a person ages or is forced to come to terms with the effect of disability. The person may have children and grandchildren in Australia, yet the needs of aged, frail parents, and siblings, may also draw them to spend large amounts of time in their country of origin. In a sense they have a foot in each country. The fact that they may have minimal or no social security entitlements in their country of origin (particularly if most of their working life was in Australia), means that without their Australian pension a permanent return to their country of origin would be prohibitive. The alternative is to spend long periods out of Australia meeting their responsibilities to extended family, and also meeting personal needs associated with aging, living with a disability (and homesickness).

We propose that the current twelve month maximum portability period for Disability Support Pensioners who are not severely disabled is reasonable, and should remain in place.

Wife pension and Widow B pension

It is proposed that the maximum portability period for both wife pension and widow B pension, where these pensions are not permanently portable (entitled persons), be reduced from twelve months to 26 weeks. Considering that both wife pension and widow B pension are being phased out, with no new grants, we propose that the change is unwarranted. The intention is evidently for consistency with other pensions as it would be an insignificant savings measure, yet even with the savings provisions (clause 128ff), this would cause confusion on the part of wife and widow pensioners who understand their pensions to be portable for twelve months. We are aware that there are currently some wife pensioners who live overseas with partners whose pensions are permanently portable, who return to Australia annually to retain their own pension entitlement. This practice will phase out as these pensioners reach Age Pension age.

Items 117 to 120  proposed amendments to s1220 of the Act

These amendments affect people who have been granted pension after having resumed Australian residence following a period of residence overseas (returning non-residents). Currently, pensions are generally not portable for returning non- residents unless they have resided back in Australia for at least twelve months. The exception from this requirement is where the person's reasons for leaving Australia before the end of the 12 month period arose from circumstances that could not have been reasonably foreseen when the person returned to Australia.

The amendments would increase the proscribed period of residence back in Australia for pension to be portable from one year to two years. The exception for people whose reasons for returning overseas could not have been reasonably foreseen would be removed.

We strongly oppose these amendments, particularly the removal of the unforeseen exception. We cannot accept the underlying rationale as logical.

The amendments are apparently intended to minimise the possibility of people returning to Australia and remaining for twelve months in order to secure a permanently portable pension.

We consider that even if there were a significant number of people who each year return to Australia from residing overseas purely to garner a pension to take back overseas as soon as legally possible (and we would dispute that this so), it is important to recognise that people in this position are subject to the proportional portability provisions contained in Chapter 4 of the Act. Under these provisions, only people with at least 20 years working life residence receive maximum rate pension after a year overseas; people with less working life residence receiving a proportion of the pension based on their length of working life residence. Thus, the only people who are entitled to substantial pensions during indefinite periods of residence overseas, have resided in Australia for substantial periods of time.

It should be noted that people who are not returning non-residents (i.e. who have not resided outside Australia within the previous twelve months), have fully portable pensions the day from which payment is granted. There is no restriction based on length of receipt of the pension. It is difficult to understand the rationale behind imposing a length of receipt of pension requirement for returning non-residents in addition to the requirement that the person intends to remain in Australia indefinitely at the time of claiming.

It should also be noted that people who receive a pension overseas and turn age pension age while still overseas, do not need to return to Australia to claim Age Pension. It would clearly be unreasonable to compel people in this position to resume residence in Australia in order to qualify for Age Pension. It is thus difficult to understand the rationale behind requiring people who have been residing overseas without an Australian pension to resume Australian residence in order to qualify.

As with the other portability amendments in this Bill, the proposal does not take into account that most pensioners who would be affected are migrants to Australia who have had, and continue to have, ties to two countries  Australia and their country of origin.  The impact of these competing ties become more complex with aging.

We propose that it is unreasonable to restrict pension portability in this way for returning non-residents. We propose that the returning non-residence provisions be repealed. In the alternative, we propose that the unforeseen exemption remain in the legislation.

Items 121 to 126: Proportionality  age, disability, wife and widow B

pension rate  proposed amendments to ss1220A, 1220B & 1221

These amendments would impose proportional portability on age pensioners

after six months absence from Australia.

We oppose this amendment. For people taking up residence in another country, receipt of pension at the maximum rate for a period of twelve months before proportional portability cuts in, assists the person to settle.

It should be noted, in relation to all of the above matters, that the proposed changes may well act as a disincentive for people who would otherwise return to their country of origin.  This might have the result of reducing the savings to Australia arising from a pensioners decision to return to their country of origin.   If a person who qualifies for a pension in Australia chooses to remain here they are likely to continue receiving the full rate of pension for the remainder of their lives, rather than just during the first twelve months of their absence. Furthermore, many of these people will continue to rely on other government funded services such as Medicare and public housing while they remain here.

Items 141 et seq

These amendments would remove specific references to visa types which attract eligibility for various payments, either by virtue of extending eligibility to cover that visa sub-class, or by virtue of exempting the holder from a residential qualification criterion, or by exempting the person from a newly arrived residents waiting period. The amendment would mean that rather than continuing the dual approach of some visa types being specified in the Act and some in Ministerial determinations made via a disallowable instrument, the Ministerial determination would be the sole means of approving visas.

We oppose these amendments on the grounds that not only would the insertion of visas be solely by Disallowable Instrument, but also their removal. We acknowledge that the current dual situation has some drawbacks in that the Act at any point in time may include references to defunct visa types, but this is not a problem in practice. Centrelink officers administering the Acts residential and newly arrived residents waiting period do not generally refer to the legislation and the Ministerial determinations anyway; they generally refer to the Guide to the Administration of the Act which is on Centrelinks intranet and is under constant review and update. High level Centrelink and Department of Family and Community Services staff certainly know to refer to both the Act and the Ministerial determinations when researching cases or policy issues, as do community legal workers.

In our view any proposal to remove a current visa type from an approved list should be subject to the full scrutiny of Parliament rather than to the less rigorous Disallowable Instrument process. We propose that rather than removing the statutory provisions specifying visa types, the current dual system should remain in place. Further, we propose that greater emphasis be given on amending the legislation so as to incorporate in the Act visas declared by the Minister from time to time via Ministerial instrument. If the proposals, as discussed above, are approved by Parliament we stress the need for these changes to be conveyed to the community far in advance of the date of effect.  We believe that the date of effect of 20 September 2000 does not provide the community adequate notice.

Finally, we ask that the Department provide a breakdown of the projected savings for the International Portability and related provisions contained in the Bill.

If you wish to clarify any of the issues raised please contact Linda

Forbes on 9211 5389.   

Yours faithfully,

Jackie Finlay,

Liaison Officer of the National Welfare Rights Network

c/- Welfare Rights & Legal Centre

PO Box 337, Civic Square, ACT 2608

PH: 6257 2931 


FAX: 6257 4801

